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INDIANA CORPORATIONS—PERSONAL LIABILITY OF STOCK- 
HOLDERS.—The importance to the bar and people of Indiana 
of the ruling of the supreme court of that state in Wood v. 
Harrison, which we elsewhere print, arises from the fact that 
the lower courts of that state have almost uniformly held a 
doctrine contrary to that announced, and from the fact that 
such appears to have been the general professional under- 
standing. The effect of this decision is, therefore, to relieve 
from personal liability to creditors a great number of stock- 
holders in private corporations in cases where credit was un- 
doubtedly given on the faith of their individual solvency, 
and not on the faith of the solvency of the corporation. 
Upon a great number of transactions it therefore operates 
with the force of a retrospective law, and illustrates one of 
the evils necessarily attendant upon judge-made law. We do 
not propose to criticise the decision ; but we may remark in 
passing, that the reasoning of the learned judge who deliv- 
ered the opinion does not strike us as possessing that convinc- 
ing force which should characterize the reasons invoked in 
support of a decision which reverses, in part at least, a long- 
existing professional and popular understanding of the state 
of the law on so important a question. The case appears to 
have been argued with great ability, by counsel engaged in 
several different causes in which the question was involved. 





CRIMINAL EvIDENCE— Fami_Ly REPUTATION—TRIAL BY 
Jury.—The people and press of Indianapolis seem to be much 
exercised over a charge recently delivered by a judge of that 
city. One Aughinbaugh was on trial for larceny, the great- 
est value put upon the stolen articles being under ten dol- 
lars. The defendant evidently belongs toa good family, and 
the disgrace attending conviction called for the utmost exer- 
tion, on the part of his attorney, to acquit him. The Senti- 
nel intimates that the defendant’s counsel had too much to 
do with the judge’s charge ; for he went so far as to prompt 
the court when reading it, and then supplemented it by cer- 
tain rather partial instructions. The specially obnoxious 
sentence reads as follows: ‘‘ There has been a great deal 
said by counsel on both sides about the social standing of 
the defendant, his family and friends; these things may be 
considered by the jury in determining the question of the 
guilt or innocence of defendant, but if you find from the 
evidence, beyond a reasonable doubt, that the defendant is 
guilty, then you should so find.’’ The prisoner was acquit- 
ted, and, of course, this anomalous instruction can not be 
reviewed in a higher court. Nor is it necessary that this 
should be done ; for what lawyer could have any doubt upon 
the question? In criminal cases the defendant may always 
throw his own character into the scale ; ‘but whoever heard 
of a defendant being permitted to appeal to the ‘social 
standing of his family and friends?’’ Of course the judge, 
if he knew anything, knew that this was not the law. The 
vice of this instruction (assuming that the newspapers have 
correctly reported it) does not consist merely in the fact that 
it was so palpably erroneous that the judge must have known 
it to be so at the time he gave it, but in the fact that it intro- 





duced into the trial a rule of evidence which, if adopted, 
must prevent the meting out of even-handed justice to per- 
sons guilty of crime, irrespective of family connections. 
The ‘‘criminal classes’’ are not alone confined to the poor 
and illiterate. The country swarms with rogues connected 
with the best families. Shall these persons go unwhipt of 
justice, whije the vagabond that can not appeal to respect- 
able family connections must hear the bloody book ofNaw 
read in the letter? In England, where the whole fabric of 
society rests upon class distinctions, no judge would dare to 
introduce such a rule of evidence into a criminal trial, In 
a republic like ours, the common sentiment will cry shame 


| at such a perversion of justice, and the professional senti- 


ment will, in this instance, sustain that of the people. 





Statutes forbidding the Importation of Texas 
Cattle. 

In the case of Wilson v. The Kansas City, Saint Joseph & 
Council Bluffs R. Co., to appear in 60 Mo. 184, the Supreme 
Court of Missouri has passed upon the statute of this state, 
forbidding, except at a certain season of the year, the impor- 
fation of Texas, Mexican or Indian cattle. This statute (1 
Wag. Stat., ed. of 1872, p. 251) which is an enlargement of 
a former statute, and which has itself since undergone some 
modification, provides as follows: ‘‘No Texas, Mexican or 
Indian cattle shall be driven, or otherwise conveyed into, or 
remain in any county in this state, between the first day of 
March and the first day of November, in each year, by any 
person or persons*whatsoever; provided that nothing in this 
section shall apply to any cattle which have been kept the 
entire previous winter in this state ; provided further, that 
when such cattle shall come across the line of this state, 
loaded upon a railroad car or steamboat, and shall pass 
through this state without being unloaded, such shall not be 
condemned or prohibited by this act ; but the railroad com- 
pany or owners of a steamboat performing such transporta- 
tion shall be responsible for all damages which may result 
from the disease called the Spanish or Texas fever, should the 
same occur along the line of such transportation; and the 
existence of such disease along such route shall be prima facie 
evidence that such disease has been communicated by such 
transportation.’’ It appeared from the evidence that the 
cattle in question had been brought into the state, and, with- 
out being kept in one place during an entire winter, had been 
driven into a certain county, where, by mixing with native 
cattle, the latter caught a disease of which many died. It 
was contended for the defendant that this statute was penal 
in its nature and to be strictly construed, and hence, as 
nothing is said of the transportation of Texas cattle from one 
county in the state to another, such action is lawful. That 
such a defence is better than none, is doubtful, and the cour- 
tesy of the court was shown in even considering it ; for evi- 
dently, on the one hand, the statute is remedial, and, on the 
other, to construe it as the defendant desired would open the 
way torendering it of no effect. It would be an easy matter 
to import Texas cattle into some southern county on the last 
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day of February, and then drive them into other counties to 
the great damage of owners of native stock. The court 
(Vories, J., delivering the opinion) spent much time upon 
this point, and, of course, took a different view of the statute 
from that urged by the defendant. In the case of Husen v. 
Han. & St. Jo R. Co., to appear in 60 Mo., 226, which 
was identical in character with this case, this view of the 
statute was re-affirmed. The case of Surface v. The Han. & 
St. Jo R. Co., to appear in 60 Mo., 216, was somewhat differ- 
ent. The defendant had brought the cattle in question into 
Caldwell county at a season of the year when the introduc- 
tion of them was unlawful. Subsequently the dWwners to 
whom the defendant had thus delivered them in Caldwell 
county, removed them to Davis county, where they infected 
the plaintiff's cattle, for which injury the action was brought. 
It was held that the driving of them into Davis county was a 
new and independent offence, for which the owners of the 
cattle, and’ not the defendant, were, under the statute, liable. 

The question of the constitutionality of the statute, 
we regard as of more importance. It will be seen that 
the act prohibits the importation into the state, during 
any but the three winter months, not only of diseased 
Texas, Mexican or Indian cattle, but also of those not 
diseased. This amounts to an absolute prohibition of 
such trade for nine months of each year. The court held 
that this act is constitutional, but without argument, relying 
mainly upon the decisions of the Supreme Court of Illinois, 
in Yeazel v. Alexander, 58 Ill. 255 ; Stevens v. Brown, Id. 
289 ; Somerville v. Marks, Id. 371, and Chicago and Alton 
Railroad Co. v. Gassaway, 7 Chic. L. News, 147. The con- 
stitutional question involved in these statutes appears to be, 
whether they constitute merely a police regulation, or whether 
they infringe upon the exclusive right of Congress to regu- 
late commerce between the states ; and grave floubts may well 
be felt whether the Supreme Court of the United States, 
should the question ever reach that tribunal, will take the 
same view of it as that taken by the courts of Illinois and 
Missouri. On questions of this kind, the manifest tendency 
of the state courts is to sustain the power of the states; and 
of the federal courts, to sustain the federal power. A ten- 
dency of this kind may, perhaps, be seen in the fact that last 
year Mr. District Judge Love, sitting ,in the United States 
Circuit Court for the District of Iowa, who, it may be re- 
marked, has the reputation of being an able judge, held that 
a statute of that state which prohibited the introduction into 
the state at certain seasons of the year—not of diseased Texas 
cattle—but, like the Missouri statute, of a// Texas cattle, was 
unconstitutional. See 1 Cent. L. J. 359. 





Estoppel by Record—Domestic Judgments in Per- 
sonam. 


We present below several extracts from Mr. Bigelow’s 
chapter on Judgments im fersonam, taken from advance 
sheets of the second edition of his work on Estoppel. 

Parties......Judgments, as a general rule, conclude the par- 
ties only in the character in which they sue or are sued.* 
And therefore a judgment for or against an executor, admin- 
istrator, assignee, or trustee, as such, does not ordinarily pre- 


clude him, in an action affecting his own proper person, from 
disputing the matters decided, or vice. versa.t 

But there are exceptions to this rule. Thus, as we have 
already seen, a judgment by default of plea against an ad- 
ministrator is a conclusive admission against him personally 
in an action by the creditor for a devastavit.{ This, however, 
is only an apparent exception. The former judgment in this 
case (and so of similar cases) affects the administrator per- 
sonally, since it is a conclusive admission that he has in hand 
assets of the deceased unadministered at the time.§ 

Under certain circumstances, interested persons are held 
bound by judgments when they were not in point of fact 
parties to the proceedings, by the giving them due notice of 
the suit. In Love v. Gibson,|| the plaintiff sued the defend- 
ant for contribution as co-surety in a bond. It appeared that 
the oblizees had sued the plaintiff alone on the bond; and 
that he thereupon gave notice to the present defendant, his 
co surety, of the pendency of the suit. The defendant de- 
nied his liability upon the bond ; contending that as he was 
not a party to the former suit, the judgment did not bind 
him. But the court held him estopped.J 

The rule as to the effect of notice to third persons to ap- 
pear and defend suits, the result of which may affect them, is 
thus stated by Bell, J., in Littleton v. Richardson :** “When 
a person is responsible over to another, either by operation of 
law, or by express contract, and he is duly notified of the 
pendency of the suit, and requested to take upon himself the 
defence of it, he is no longer regarded as a stranger, because 
he has the right to appear and defend the action, and 
has the same means and advantages of controverting the 
claim as if he was the real and nominal party upon the 
record. In every such case, if due notice is given to such 
person, the judgment, if obtained without fraud or col- 
lusion, will be conclusive against him, whether he has ap- 


Coke, Litt. 1282; Robinsen’s Case, 5 Coke, 325; Middleton's Case, Ib. 
284; Legge v. Edmonds, 25 L. J. Ch. 125; Fenwick v. Thornton, Moody & 
M. 51. See Smith v. Morgan, 2 Moody & R. 257, explained in Metters v. 
Brown, 1 Hurl. & C. 686, 691. 

Leonard v. Simpson, 2 Bing, N. C. 176; Rock v. Leighton, 1 Salk. 310, 

lb. |] 2 Fla. 598. 

¥ The court referred with approbation to the language of Mr. Justice Bul- 
ler in Duffield v. Scott, 3 T. R. 374, where he said: ‘‘ The purpose of giving 
notice is not in order to give a ground of action; but if a demand be made, 
which the person indemnifying is bound to pay, and notice be given to him, 
and he refuse to defend the action, in consequence of which the person to be 
indemnified is obliged to pay the demand, that is equivalent to a judgment, 
and estops the other party from saying that the deféndant in the first action 
is not bound to pay the money.”’ Several other leading authorities were also 
cited, showing that the doctrine was well settled. See Smith v. Crompton, 3 
Barn. & Ad. 407; Kip v. Brigham, 6 Johns, 158; Swarthout v. Payne, 19 
Johns. 294; People v. Judges of Monroe Co., 1 Wend. 19; Clark v. Carring- 
ton, 7 Cranch, 308, adding the qualification that the judgment must have been 
fairly and honestly obtained. See also Milford v. Holbrook, 9 Allen, 17; 
Annett v. Terry, 35 N. Y. 256; Thomas v. Hubbell, 15 N. Y. 405; S. C. 35 N. 
Y. 120; Chicago v. Robbins, 2 Black, 418; Huzzard v. Nagle, 40 Penn. St. 
178 ; Carlton v. Davis, 8 Allen, 94; Tracy v. Goodwin, 5 Allen, 409; State v. 
Roswell, 14 Ohio St. 73; Lipscomb v. Postell, 38 Miss. 476; Lyon v. North- 
rup, 17 Iowa, 314; McNamee v. Moorland, 26 Iowa, 96; Dane v. Gilmore, 
5r Maine, 544; Brown v. Bradford, 30 Ga. 927; Knapp v. Marlboro, 34 Vt. 
235. The court then stated the rule as follows: “ If the surety has notice of 
the suit, and he does not choose to defend it, he thereby waives all the de- 
fences he might otherwise have to the introduction of the instrument to be 
introduced in evidence ; and his right is gone to contest its validity in a collat- 
eral way in a suit brought by the co surety for contribution, for it may be 
deemed res judicata.” Love v. Gibson, 2 Fla. 598. 





*Stoops v. Woods, 45 Cal. 439; Rathbone v. Hooney, 58 N. Y. 463. 


** 34 N. H. 179, 187. 
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peared or not.’’ That was the case of a party who had 
placed obstructions in a highway ; who, being answerable to 
the town, was held bound by a judgment in favor of a trav- 
eller against the town, which had given him notice of the 
suit. 

In some cases, parties liable over, by way of indemnity, 
are bound by judgment against the person to whom they are 
so liable even without notice, as where they have so stipulated 
with the latter.* Such cases will of course depend upon 
the construction to be placed on the contract of indemnity. 

In other cases the rule is different where parties thus inter- 
ested are not notified.t In Jones v. Oswald, in the Court 
of Appeals of South Carolina, the plaintiff brought an ac- 
tion against the sureties of Oswald, a sheriff, on their official 
bond, alleging non-payment of money collected on execu- 
tion. The defendants pleaded in bar a former judgment 
against Oswald for the same money. The plea was overruled 
in the court below ; and the decision was sustained on appeal. 
Mr. Justice Johnson said that a judgment against one of a 
number of joint and several obligors, without satisfaction, 
was no bar to a recovery against the others. Whatever 
might have been the effect of the recovery as to Oswald in 
this case, the liabilities of the sureties remained precisely as 
it was before the former trial. They were not parties to the 
suit, and would not have been liable in that form of action ; 
if liable at all, it was upon the bond. 

In equity, it is generally necessary to join the cestud gue trust 
with the trustee, in order to obtain a decree which shall bind 
the former ;{ but in some cases it is allowed the trustee to 
represent the beneficiary. And the result of course is, that 
in the absence of fraud the cestuis gue trust will be bound by 
the decree and the proceedings thereunder.§ Thus it is 
well settled that the cestuis gue trust of a mortgage are not 
necessary parties to a bill of foreclosure.|| So, too, when 
the beneficiaries are so numerous that it would be very incon- 
venient to bring them all before the court, it has been con- 
sidered sufficient for part of them to sue as plaintiffs on be- 
half of all. But this rule applies only to cases where there 
is one general right in all the parties; that is, where the char- 
acter of all parties, so far as the right is concerned, is homo- 
geneous.** In other cases, notwithstanding the inconvenience 
arising from a great number of parties, they must all be 
before the court in order to be bound by the adjudication.t+ 
This was said of a case of creditors in a question of priority 
of charging real estate; but the principle is probably gen- 
eral, and equally applicable to similar questions affecting 
cestuis que trust. 

It has been a matter of doubt whether a judgment ob- 
tained against a corporation could be used against a stock- 

* Thomas v. Hubbell, 15 N. Y. 405; S.C. 30 N. Y. 120; Fay v. Ames, 44 
Barb. 327; Bridgeport v. Wilson, 34 N. Y. 275. 

f Jones v. Oswald, 2 Bail. 214; Kramph v. Hatz, 52 Penn. St. 52s. 

} Collins v. Lofftus, 10 Leigh, 5. 

2 Johnson v. Robertson 31 Md, 476. 

| Willink v. Morris Canal Co., 3 Green’s Ch. 377; Van Vechten v, Terry, 
2 John’s Ch. 197; New Jersey Franklinite Co. v. Ames, 1 Beasl. Ch. 507; 
Johnson v. Robertson, 31 Md, 476. 

q Adair v. New River Co., 11 Ves. 429; Cockburn v, Thompson, 16 Ves. 
321; Harrison v, Stewardson, 2 Hare, 530. 

*® Newton v. Egmont, 5 Sim. 130, 137. 

tt Ibid, 





holder thereof, under statutes imposing a personal liability 
on the members of the corporation for the corporation debts. 
Chancellor Kent had held the negative; but his judgment 
was aeversed by the court of errors.* The doctrine held on 
the appeal is generally understood as deciding that the judg- 
ment establishes a prima facie, but not conclusive, liability 
on the part of the stockholder.t But it has been doubted 
whether the court of errors intended to go even so far as 
this;t and later still, in Belmont v. Coleman,§ a majority of 
the court of appeals were unwilling to concur in the dictum 
of one of their number that such judgment was prima facie 
evidence against a stockholder.|| It is clear that the cor- 
poration cannot be estopped by judgment against the stock- 
holders individually. J 

The effect of a judgment upon garnishment or trustee pro- 
cess has frequently arisen in suits by the original creditor of 
the garnishee or trustee against the latter. Such a case was 
Wetter v. Rucker ;** but it appeared in that case, as matter 
of law, that the payment by the garnishees to the judgment 
creditor of their own creditor was not a compulsory, but a 
voluntary, payment. The court therefore held that the gar- 
nishees were not discharged. 

But, according to the custom of London, execution must 
be executed before the garnishee is discharged from liability 
to his own creditor. In a case beforethe common pleas,ff the 
defendant to an action for money had and received, pleaded 
a recovery by foreign attachment, at the suit of a creditor of 
the plaintiff, and that the creditor had had execution. The 
plaintiff replied that the execution had not been executed ; 
upon which the defendant joined issue. Verdict was found 
for the plaintiff, subject to the opinion of the court upon the 
points of law and facts involved; and the court ruled that 
the replication was good. They said that, if the execution 
in the garnishment process had not been executed, the garn- 
ishee was not discharged.{f : 

But, if the execution was levied and satisfied, the garnishee 
is protected and discharged, to the extent of the amount paid, 
though the judgment be erroneous,§§ provided he availed him- 
self of all defences against the attaching creditor.|||| And this 


* Slee v. Bloom, 5 Johns Ch. 366; reversed, 19 Johns. 456; S. €. 20 Johns. 
669. 

t Moss v. Oakley, 2 Hill, 265. 

t Moss v. McCullough, 5 Hill, 131 ; S. C. 7 Barb. 279; 5 Denio, 567. 

2 21N. Y. 96. 

|| See also Squires v. Brown, 22 How. Pr. 35; Miller v. White, 59 Barb. 
434; S.C. rev. 14 Abb, Pr. N.S. 185, note; Hall v. Seigel, 13 Abb, Pr. N. s, 
178; Lowry v. Inman, 2 Sweeny, 117; S. C. 46 N. Y. 119; Brooks v. Hill, r 
Mich. 124; Berger v. Williams, 4 McLean, 577; Merchants’ Bank v. Chand- 
ler, 19 Wis. 434. 

q{ Covington & L. R. Co. v. Bowler, 9 Bush, 468. 

**1 Brod. & B. 491; S.C. 4 B. Moore, 172. This point is well settled, 
See Drake, Attachment, 3 674, and cases cited, 

tt Magrath v. Hardy, 4 Bing. N. C. 782. 

tt See Home Mutual Ins. Co. v. Gamble, 14 Mo, 407; Burnap v. Camp- 
bell, 6 Gray, 241; Brown v. Summerville, 8 Md. 444. 

22 Brown v. Dudley, 33 N. H. 511; Stearns v. Wrisley, 30 Vt. 661 ; Stevens 
v. Fisher, 30 Vt. 200; Dole v. Boutwell, r Allen, 286; Wise v. Hilton, 4 
Greenl. 435; Killsa v. Lermond, 6 Greenl. 116; Anderson v. Young, at 
Penn. St. 443; Drake, Attachment, 2 706, and cases cited. 


|| Funkhouser v. How, 24 Mo. 44; Gates v. Kerby, 13 Mo. 157; Dobbins 
v. Hyde, 37 Mo. 114; Newton v. Walters, 16 Ark, 216, 
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too though the proceeding be in a foreign jurisdiction.* The 
original creditor of the garnishee is not, however, estopped 
to prove that his claim is greater than that admitted by the 
garnishee, otherwise it would be in the power of the latter to 
ptactice an itrepatable fraud upon the former.t 

A more difficult point is presented by the question whether 
judgment againt the garnishee without satisfaction bars an ac- 
tion by his original creditor. The English doctrine in Sav- 
age’s Casef is that attachment and condemnation are a good 
discharge. So, in Maine, judgment against the trustee hav- 
ing been rendered and duly recorded, is conclusive upon the 
creditor of the trustee to the extent of the judgment,§ pro- 
vided the judgment be final. Judgment by default will not 
discharge the trustee || The same doctrine prevails in other 
states.J But in some of the states the garnishee is not con- 
sidered discharged without satisfaction.** The better opin- 
ion, however, would seem to be that the garnishee is dis- 
charged, as against his creditor, as soon as the law places him 
under a compulsory obligation to pay the plaintiff in attach- 
ment, otherwise he might be required to pay the same de- 
mand twice, without any default of his own. 

Though it is a general principle that the payment by a 
garnishee of the full amount of his indebtedness will bar a 
proceeding against him on the debt, by his own creditor, the 
doctrine is to be received with this qualification, that the 
judgment on the garnishment process was fairly obtained. If 
the garnishee was guilty of any collusion or fraud, he will be 
liable to pay a second time.t+ In the case first cited, the 
defendant had been cited as trustee or garnishee of the plain- 
tiff, in an action in Connecticut against the latter, instituted 
subsequently to the present suit ; he failed then to make any 
disclosure to the Connecticut court of the pendency of the 
action by his creditor in Massachusetts ; and the court held 
that in view of this fact, which would have been sufficient to 
abate the trustee process, {{ he must pay again. 

In Wilkinson v. Hall, above cited, the defendant, maker 
of anegotiable promissory note, had been served with trustee 
process in Vermont, after the negotiation of the note, and 
charged as trustee of the payee. The endorsee and plaintiff 
offered to prove that the defendant had knowledge of the 
transfer of the paper before the service in Vermont, which 

* Barrow v. West, 23 Pick. 270; Taylor v. Phelps, 1 Har. & G. 492; Drake, 
Attachment, sugra. 


T Robeson v. Carpenter, 7 Mart. N. S. 30; Brown v. Dudley, 33 N. H. 
511; Tams v. Bullitt, 35 Penn. St. 308; Baxter v. Vincent, 6 Vt. 614. 

t 1 Salk. 291. But in the note 1 to Turbill’s case 1 Wms. Saund. 660, it 
is said the garnishee “ shall be quit against the ether after execution sued out 
by the plaintiff; "’ and this seems to be the modern English rule. Wetter v. 
Rucker, 1 Brod. & B. 491; and other cases, supra. 

? McAllister v. Brooks, 22 Maine, 80; Norris v. Hall, 18 Maine, 332; 
Matthews v. Houghton, 11 Maine, 377. 

|| Sargeant v. Andrews, 3 Greenl. 199. In Florida, Sessions v. Stevens, 1 
Fla. 233. In Massachusetts. exection must have issued. Meriam v. Rundlett, 
13 Pick. 511. See also Cheongwo v. Jones, 3 Wash. C. C. 359. So in Maryiand. 
Brown v. Summerville. 8 Md, 444. And in Pennsylvania. Lowry v. Lum- 
berman’s Bank,’ 2 Watts & S. 210. 

{ In Indiana. Covert v, Nelson, 8 Blackf. 265. 

** In Alabama. Cook v. Field, 3 Ala. 53, In Texas. Farmer v, Simpson, 
6 Tex, 303. In Georgia. Brannon v. Noble, 8 Ga. 549. See also Flower v. 
Parker, 3 Mason, 247. 

Tt Whipple v. Robbins, 97 Mass. 107; Wilkinson v. Hall, 6 Gray, 568; 
Hall v. Blake. 13 Mass, 153 ; 2 Kent, Com. (6th ed.) 119. 

tt See Wallace v. McConnell, 13 Peters, 136; Embree v. Hanna, 5 Johns. 
Too. 


fact, had it there been disclosed, would have defeated the 
garnishment.* The court said that the fact of negotiation 
before the service of the trustee process was most material to 
the right determination of the cause; and if the defendant 
had knowledge of the transfer, he was botnd to disclOse it. 

A judgment discharging the garnishee for holding personal 
property of the principal defendant under a fraudulent and 
void conveyance, will bar an action on the case directly 
against the garnishee for aiding in the same alleged fraudu- 
lent transfer of property tosecure it from the creditors of the 
former defendant.t. 

The court in the case cited, said, that the validity or in- 
validity of the sale from the former to the present defendant, 
was an issue between the plaintiff and the garnishee in that 
suit precisely as in the present. The plaintiff had failed in 
the contest against the garnishee ; and the judgment of the 
court had been that the sale was valid, and consequently that 
the garnishee must be discharged. If the court had regarded 
the sale as fraudulent, the garnishee must have been charged. 

Privies......The relationship of privity does not exist at 
common lawf{ between administrator or executor and heir or 
devisee ;§ though it is held that judgment against the execu- 
tor is prima facie evidence of the extent of the testator’s lia- 
bility in a scire facias against the heir to subject the land in 
the hands of the heir.|| 

An administrator is of course in privity with his intestate 
in respect of the personalty ; ] and an executor is in privity 
with the deceased to the extent to which, by the terms of the 
will, he succeeds to the position of his testator. ** So, too, 
the heir and the devisee are in privity with the ancestor or 
devisor. It might also be supposed that an administrator de 
bonis non would be in privity with his predecessor, the exec- 
utor or administrator ; and so are"some of the authorities. tf 
But, historically considered, it seems that this is not correct. 
An executor of an executor is bound asa privy by that which 
binds his predecessor. The power of an executor being 
founded on the special confidence reposed in him by the de- 
ceased, he is allowed to transmit that power to another.{{ 
But an administrator, being merely the officer of the ordi- 
nary, prescribed by iaw, in whom the deceased cannot be 
said to have reposed any confidence, cannot transmit his 
office ; and, if he died before closing his administration, the 
office would result back to the ordinary for the appointment 
of asuccessor. So, when an executor died intestate, his ad- 
ministrator did not represent the testator; and it now de- 





* Barney v.{Douglass, 19 Vt. 98; Kimball v. Gay, 16 Vt. 131; Chase v. 
Haughton, Ibid. 594. 

t Bunker v. Tufts, 57 Maine, 417. 

{It is otherwise by statute in Callafornia, Cunningham v. Ashley, 45 Cal. 
485. 

? Garnett v. Macon, 6 Call, 308 ; Stone v. Wood, 16 Ill. 177; Dorr v. Stock- 
dale, 19 Iowa, 269; Moss v. McCollough, 5 Hill, 131; Alston v. Munford, r 
Brock. 266. 

|| Sergeant v. Ewing, 36 Penn. St. 156. 

q Steele v. Lineberger, 59 Penn. St. 308. 

** Manigault v. Deas, r Bailey Eq. 283. 

tt Ib.; Stacy v. Thrasher, 6 How. 44. The latter case, however, is but a 
dictum, and even thus is only to the effect that a scire facias or action upon 
a judgment obtained by. the predecessor may be maintained by the adinistra- 
tor de bonis non. Dykes v. Woodhouse, 3 Rand. 287. There was some dis- 
pute even on this point in the old cases. Ibid, 












tt Contrary, however, to the analogous case of agency. 
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volved upon the ordinary, as in the other case, to commit 
administration afresh, with the will annexed.{ There is 
ground in principle also for this posttion ; for an administra- 
tor might be removed for misconduct, or resign to escape 
removal, and it would be hard if, under such circumstances, 
the estate unadministered could be concluded in the hands of 
his successor by a judgment against him. But of course the 
administrator de donis non is in privity with the original intes- 
tate or testator. 

It is well settled that there is no privity between executors 
or administrators appointed in different states or countries.§ 
A striking iliustration of this ruld is found in Pond v. Make- 
peace.|| The case in substance was this: The plaintiff, as 
administrator of Oliver Capron, under the laws of Massachu- 
setts, brought suit in that state against the defendants on a 
note given to the intestate; and the defence was that an 
administrator, appointed under the laws of Rhode Island,. 
but not under those of Massachusetts, had brought suit in the 
latter state upon the same note, obtained judgment upon de- 
fault, and had execution satisfied. But the court held that 
the second suit was proper. 

Mr. Justice Dewey, speaking for the court, said that the 
proceedings in the suit by the Rhode Island administrator 
were wholly without authority, and might have been defeated 
by an appearance and the filing of a proper plea; and the 
defendants, having neglected to contest the right of the 
plaintiff in the former suit, could not now plead it in bar of 
the present action, notwithstanding the satisfaction.......... 





t¢ Coleman v. McMurdo, 5 Rand. 51 ; Thomas v. Sterns, 33 Ala. 137. See 
Attorney-General v. Hooker, 2 P. Wms. 338, 340; Rutland v. Rutland, Ibid. 
210. 

¢ McLean v. Meek, 18 How. 16. The point will be fully considered in the 
chapter on Foreign Judgments in Personam. 


| 2 Met. 114. 








Railway Regulation. 
SLOAN v. MISSOURI PACIFIC RAILROAD CO. 
Supreme Court of Missouri, Nov. 22, 1875. 


Hon. DAVID WAGNER, 
‘“* ‘Wm. B. Napron, 
* H. M VoriEs, 
“ T. A. SHERWOOD, 
** WarRwIckK HouGuH, 


Judges. 


1. Railway Regulation—Missouri Pacific—Case in Judgment.—The original 
charter of the Missouri Pacific Railroad Company, gave the company power to regulate 
its own tariffs. By the act of March 31, 1868, this right was surrendered to the state 
for aconsideration, but not until after the expiration of ten years. Under the act of 
April 1, 1872, regulating railway tariffs, it was sought to charge the defendant for an 
unjust discrimination in transporting freight. /Ye/d, that the act of 1872 was inoperative 
as to this defendant, as otherwise it would impair the obligation ofthe contract embodied 
in its charter, and cor.tinued by the act of 1872. 

Argument 1. Legislative Abandonment of Right to fix Tolls on Railroad. 
—It is competent for the legislature of a state to abandon to a railroad company the 
right to regulate its tolls for the carriage of freight. 

Argument 2. Police Regulstion.—The power of police regulation considered ; 
the views of Mr. Justice Cooley, that such regulations must not amount to an amend- 
ment or curtailment of corporate franchises, app d; the decision of the Court of Er- 
rors and Appeals of Delaware, in Philadelphia, W. & B. R. R. Cp. v. Bowers, 4 Hous, 
ton, 506, concurred in ;—*‘it being understood that any citizen has the right, without 
regard to charters, to hold the company responsible for any breach of its duty as a com- 
mon carrier, in charging exhorbitant freights or tolls, or in making unjust discrimina- 
tions,”” 


Argument 3. Unjust Discrimination—What Branch of Government to de- 
mine.— Whether a particular charge for transporting freight is, or is not an unjust dis- 
crimination, is a question for the courts, and not for the legislature. 


NapTon, J., delivered the opinion of the court. 
On the first day of April, 1872, the legislature of this state 











passed an act entitled, ‘an act to prevent unjust discriminations 
and extortions in the rates to be charged by the different railroads 
in this state for the transportation of freights on said roads.’’ The 
first section of this act is as follows : 

“No railroad corporation organized or doing business in this 
state, under any act of incorporation or general law of this state, 
now in force or which may hereafter be enacted, shall directly or 
indirectly charge or collect for the transportation of goods, mer- 
chandise or property on its said road, for any distance, any larger 
or greater amount as toll or compensation than is at the same 
[time] charged or collected for the transportation of similar quan- 
tities of the same class of goods, merchandise or property over a 
greater distance upon the same road; nor shall such corporation 
charge different rates for receiving, handling or delivering freight 
at different points on its road, or roads connected therewith which 
it has a right to use; nor shall any such railroad corporation 
charge or collect for the transportation of goods, merchandise or 
property over any portion of its road a greater amount as toll or 
compensation than shall be charged or collected by it for the 
transportation of similar quantities of the same class of goods, 
merchandise or property, over any other portion of its road of 
equal distance ; and all such rules; regulations, or by-laws of any 
railroad corporation as fix, prescribe or establish any greater toll 
or compensation than is hereinbefore prescribed, are hereby de- 
clared to be void.” 

The third section of this act prohibited any railroad company 
from increasing its rates of toll for transportation, etc., from one 
point to another, by reason of any decrease in its rates required 
by the first section, and declared that the rate of toll after the 
passage of the act should not be altered from what it was in the 
same month and day in the year, 1871. 

The fourth section declared a forfeiture of one thousand dollars 
for any breach of this act, to be recovered by any person 
aggrieved. 

This suit is for a violation of this act by the defendant, setting 
out thirty-one breaches of the act, and claiming $1,000 for each 
breach. In each count the allegation is that defendant charged 
and received a greater sum for transporting certain merchandise 
from St. Louisto Warrensburg than it charged for transporting the 
same class of freight in similar quantities from St. Louis to Kansas 
City, the distance from St. Louis to Kansas City being 63} miles 
greater than from St. Louis to Warrensburg. 

The defendant answered, admitting the facts charged, but as- 
serting that under its charter, dated March 12, 1849, and an amen- 
datory act passed March 1, 1851, and under the act of March 31, 
1868, the right to regulate its rates of freight, etc., was left exclu- 
sively to defendant. The answer moreover alleges that the rates 
were reasonable and that the discrepancy stated was owing to the 
competition which the road had to meet at Kansas City from 
other lines of railroad and from steamboats, and denies the val- 
idity of the act of 1872. 

To this answer the plaintiffs demurred for various reasons : 

First, because the provisions of defendant's charter are not im- 
paired by the act of 1872. 

Second, because the charter of defendant does not authorize it 
to make any such regulation of freights as is provided against in 
the act of 1872. 

Third, because the act of 4872 is a police regulation, authorized 
by the laws of the state and of the United States. 

Fourth, because defendant's road is a public highway, and the 
act of 1872 is not void. 

Fifth, because the charter of defendant does not exempt it from 
the operation of the law of April Ist, 1872, under which the pro- 
ceedings were had. 

The court overruled the demurrer, and the plaintiffs electing to 
stand thereon, a judgment for defendant was entered, and the 
case comes here by appeal. 
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The questions presented by this case have been discussed very 
elaborately and with great ability on each side; but we think the 
determination of the case depends on the single question whether 
this act of 1872 is a valid act so far as the present defendant is 
concerned. 

It is scarcely necessary to refer to the original charter of the 
defendant, because the act of the legislature of March 31st, 1868, 
under which the present company bought the road, is a change of 
the original charter. That act declared that ‘the said railroad 
company shall be subject to the provisions of the general laws of 
the state, now in force or hereafter to be enacted, classifying 
freights and fixing the regulation rates and charges for the trans- 
portation of freights and passengers by the railroads in this state ; 
provided, that the provisions of this section, subjecting the Pa- 
cific Railroad to future legislation, shall not take effect for ten years 
after the passage of this act.” 

This act undoubtedly recognizes the fact that previous to jits 
passage the Pacific Railroad was not subject to any regulations of 
the legislature classifying freights or fixing the rates of transpor- 
tation, but subjects the road to such legislative regulations after 
1878. 

The charter of this company had provided that the company 
“should determine the terms, conditions and manner in which 
merchandise, property and passengers should be transported 
thereon, and that such company should receive such tolls and 
freights as may be determined on by the directors, and should 
keep up statements of the rates of tolls and freights to be charged.” 
° We hardly think it necessary to revert to the Dartmouth Col- 
lege case to justify the assertion that private corporations, although 
established for public use, are still entitled to such rights as the 
legislature creating them have bestowed in their charter or acts of 
creation. If the rights so bestowed are inconsistent with, or 
embarrass the power which legislatures can not part with, then 
such renunciation by legislatures would be of no avail, and not 
bind their successors. It is not contended in this case that a leg- 
islature may not part with its right of taxation—one of the most 
important attributes of sovereignty. The contrary has been as- 
serted by the Supreme Court of the United States, and its decis- 
ions have been acquiesced in. The right to regulate the tolls on 
a road is a matter of inferior importance to the state; and if the 
right of taxation may be abandoned, it is difficult to perceive why 
the right of regulation of tolls may not be transferred to the cor- 
poration. 

The power to regulate tolls is, then, granted to this defendant, 
not merely by its charter but by the act of 1868, under which de- 
fendant bought. - This right, it is conceded, is subject to the inher- 
ent right of this state to make police regulations and to the com- 
mon law right of every citizen to hold a common carrier respon- 
sible for every violation of the railroad company of its duty as a 
common carrier. 

The act of 1872 undertakes to define the obligations of railroad 
companies, and to declare that a charge for one distance, if it ex- 
* ceeds a charge for a longer one, is an unjust discrimination. It 
may be so; but whether it is or not, is a question for the courts to 
decide, and not the legislature. The act of 1872 declares that such 
discrimination is an unjust one, without regard to any circum- 
stances whatever. In other words, the legislature, by this act, as- 
sume a power which the charter hadoriginally granted to the com- 
pany, and which the act of 1868 had continued to confide in the 
company for ten years after the passage of that act ; and the only 
question is whether the act of 1868, under which this road is held, 
is a valid one ; for if it is, then primarily the defendant is invested 
with the power to fix its rates of freight and passage, subject to 
such police regulations as the state always retains power to make. 
This term ‘“‘ police,” is a very indefinite one. Perhap, Judge 
Cooley's definition may be considered as exact a one as we shall 
find: ‘Police regulations,” says the author, “‘ must have some 


reference to the comfort, safety, or welfare of society; they must 
not be in conflict with any of the provisions of the charter; and 
they must not, under pretense of regulation, take from the corpor- 
ation any of the essential rights and privileges which the charter 
confers. In short, they must be police regulations in fact, and not 
amendments of the charter or curtailments of the corporate fran- 
chise.”” This subject was thoroughly examined in the Court of 
Errors and Appeals of the state of Delaware, in the case of the 
Philadelphia, W. and B. R. R. Co. v. Bowefs, 4 Houston, 506, a 
case very much like the present in all respects. 

In that case it was held that the power of the company to adjust 
its tariff of charges by its own officers, according to their views of 
the necessities of business and of justice to the public, having 
been confided in the franchise granted tothe company, without 
any reservation of legislative supervision or control, the legisla- 
ture of the state had no right to assume control of such regulations 
and undertake to fix by law different rates from what the company 
had fixed ; that the power thus granted to the company was an 
essential one to the enjoyment of its franchise, and must be pre- 
sumed to have been the consideration for which the corporators 
accepted the charter. And in regard to the police power it was 
held that the legislature may at all times regulate the exercise of 
the corporate francise by general laws passed for the peace, good 
order, health, comfort and welfare of society, but that under the 
color of such laws it could not destroy or impair the franchise, 
nor any right or power essential to its beneficial exercise. ~ 

In this opinion of the Court of Appeals of Delaware, we heartily 
concur; it being understood that any citizen has the right, without 
regard to charters, to hold the company responsible for any 
breach of its duty as a common carrier, in charging exorbitant 
freights or tolls, or in making unjust discriminations. 

The objection to the act of 1872, is, that the legislature under- 
took to pronounce certain discriminations unjust, made by the 
company. This the legislature had no powertodo. The right 
to fix the tolls had been already confided to the defendant until 
the year 1878. 

An arbitrary rule was adopted by the legislature,"determining 
that certain rates were unjust. Whether they were so or not, was 
a matter depending on circumstances of which the legislature 
were not made judges. The liability of the defendant at common 
law and on general principles, not abrogated by the legislature, 
was a matter for the determination of courts justice with the aid of 
juries. New England Ex. Co. v. Maine Cen. R. R. Co., 57 Me. 188; 
McDuffie v. The Portland and R. R. Co., 52 N. Hamp. 430; Att’y- 
Gen. v. R. R. Cos., 35 Wisconsin, 432. 

We are therefore all of opinion that the act of the legislature of 
April 1, 1872, was invalid so far as it affects the defendant. 
Judgment affirmed. The other judges concur. 





Corporations—Individual Liability of Stockholder 
—Construction of Indiana Act of 1859. 


WOOD v. HARRISON. 
Supreme Court of Indiana, November 23, 1875. 


Hon. Horace P. Bipptez, LLD., Chief Justiée. 
** Joun Pettit, LLD., 
‘* ANDREW L. OsBorn, LLD., 
** ALEXANDER C. Downey,LLD., 
‘* ‘JaMEs L, WorDEN, LLD., 


Individual Liability of Stockholder—Construction of Indiana Act of 1958 
(1 G. & H. 270).—The constitutional provisions and statutes of Indiana,with reference to 
the individual liability of stockholders in private corporations, examined and construed, 
and it is held that since the repeal of the rzth section of the act of 1852, by the act of 
1863, ch. 48, the bers of a fi ing corp are not, by reason of the pro- 
visions of the act of 1859, ch. 58 (1 G. & H. Stat. 270), individually liable for the debts 
ofthecorporation. - 


Justices. 








From the Marion Superior Court. 
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Downey, J., delivered the opinion of the court. 

This was an action by the appellee's creditors against the ap- 
pellant, as a stockholder of a private corporation known as the 
Indianapolis Chair Factory. 

The complaint, which is in one paragraph, sets forth the or- 
ganization of that corporation in 1870, under the act for the organ- 
ization of manufacturing and mining companies, approved May 
20, 1852; that it was organized for the purpose of manufacturing 
chairs, and was not a banking or road corporation. 

That defendant, by subscription, became the owner of 400 
shares of its stock, of $50 each, being in all $20,000, and was 
made a director of said corporation. 

That while defendant owned said $20,000 of stock, and was a 
director of the company, the plaintiffs loaned the corporation 
money, which, to the amount of several thousand dollars, remains 
unpaid. 

That in December, 1870, the company was adjudicated a bank- 
rupt ; that plaintiffs have proved their debt in bankruptcy, which 
was allowed at $6,000, and have received, as their fro ra/a 
share of the assets of the corporation, $2,000, and the remainder 
is wholly unpaid. 

To this complaint a demurrer was filed and overruled, and the 
defendant excepted. 

An answer was then filed in four paragraphs; first, general de- 
nial; the second, no question is made upon; the third, as after- 
wards amended, is a plea in abatement setting up the pendency 
of bankruptcy proceedings, alleging that the indebtedness of the 
defendant to the corporation, or its creditors, if any, vested as as- 
sets in the assignee, and that he, therefore, and not the plaintiff, 
is the proper party to bring suit; and the fourth, as to the note of 
$1,500—being a part of the debt sued for—sets up that at the time 
the debt, represented by that note, was contracted, there were other 
stockholders of said company, naming them, who, at the time of 
the answer, were still living, and ought to be made defendants. 

To the amended third and the fourth paragraphs demurrers were 
sustained, and the defendant excepted. 

A reply of general denial being filed to the second paragraph of 
the answer, a trial was had, resulting in a finding for plaintiff; a 
motion for new trial overruled, exception by defendant, bill of ex- 
ceptions duly filed, judgment for plaintiff, appeal to general term, 
judgment affirmed, and appeal to this court. 

The error assigned here brings in question the correctness of the 
decision of the superior court at general term. We are favored 
not only with elaborate arguments in the -briefs of counsel in the 
cause, but also with able exhaustive briefs from counsel not en- 
gaged in the cause, but whose clients are parties to other cases in 
which the main question for decision here is involved. 

We shall examine the question as to the sufficiency of the com- 
plaint. Thesixth and fourteenth sections of article eleven of the 
constitution of the state are supposed to have a bearing upon the 
question to be decided. They are as follows: ‘‘ Sec. 6. The stock- 
holders of every bank or banking company shall be individually 
responsible to an amount over and above their stock, equal to 
their respective shares of stock, for all debts or liabilities or said 
bank or banking company.” ‘ 

“Sec. 14. Dues from corporations, other than banking, shall be 
secured by such individual liability of the corporators, or other 
means, as may be prescribed by law.” 

The first general assembly that met after the adoption of the 
present constitution enacted a law for the incorporation of manu- 
facturing companies, which was approved May 20, 1852, and con- 
tained the following section: ‘ Section 11, The stockholders of 
such company shall be individually liable, jointly and severally, 
for all debts due and owing laborers, servants and apprentices for 
services rendered ; and to other creditors of the company they 
shall be liable to an amount equal to the stock held by them re- 
spectively.” 1G. & H. 427. 

In 1859 the general assembly passed the following act: ‘Sec- 





tion 1. The dues from all private corporations which have been, or 
may be organized under the general laws, and under the present 
constitution of this state, other than banking and road corpora- 
tions, and other than those where security has already been pro- 
vided, shall be secured in the manner hereinafter provided, 

‘Sec. 2. The stockholders and members of said corporation 
shall be individually liable for its debts to an amount equal to the 
interest or stock which they may respectively have therein, and 
the privileges or immunities which have heretofore been granted 
to such corporations shall, upon the same terms, equally belong 
to all citizens who may desire to incorporate themselves for the 
same purposes, subject to the individual liability aforesaid.” Acts 


-1859, p. 58, 1 G. & H. 276. 


On the 4th day of March, 1863, the legislature passed an act by 
which, among other things, the eleventh section of the act of May 
20, 1852, was repealed. Acts 1863, p. 48. 

The Indianapolis Chair Factory having become a corporation 
in 1870, and the indebtedness for which it is sought to make the 
appellant liable, having accrued at a still later date, it is evident 
that the act of May 20, 1852, can not make the defendant liable. 

The question is this: Is the defendant liable under and by virtue 
of the act of 1859, above quoted? That act does not extend to 
all private corporations. There are three classes of private cor- 
porations to which it does not extend. They are: 1, banking 
corporations ; 2, road corporations, and 3, those where security 
had already been provided. 

The 11th section of the act of 1852 was still in force when the 
act of 1859 was enacted, and in order to ascertain what corpora- 
tions are embraced in the third class mentioned in the act of 1859, 
we must look to that date, and can not look to some subsequent 
act. 

The language is ‘‘ other than those where security has already 
been provided,” etc. ‘‘Has been provided” refers to a time 
which had already passed, when the act of 1859 was enacted. 
Security had been provided by the act of 1852, so far as corpora- 
tions for manufacturing were concerned, and hence corporations 
of that class were excluded from the operation of the act of 1869, 
as effectually as if they had been excluded by naming them. Coun- 
sel for appellee argue the case as if the third class did not embrace 
all manufacturing corporations, but only such of them as were or- 
ganized prior to the passage of the act of 1859. This, in our judg- 
ment, is a mistake. We think the whole class was excluded from 
the operation of the act of 1859 by plain and unmistakable lan- 
guage. Counsel on both sides argue the question whether there 
still remained in the act of 1852, by provisions in other than the 
eleventh section, security for the dues of manufacturing corpora- 
tions after the repeal of that section. But we regard this consid- 
eration as wholly immaterial. Itseems to us too plain to admit of 
doubt that the repeal, in 1863, of the eleventh section of the act of 
1852 could not have the effectto make the act of 1859 extend to 
and embrace a class of corporations expressly excluded by the 
language ofthe act. It is not material in this case whether, after 
the repeal of section eleven, there was any law securing the dues 
of any of the classes of corporations excluded from the operation 
of the act of 1859 or not. 

An illustration of our views may be found in the rulings of this 
court in Hoagland v. The State, 17 Ind. 488. The criminal code 
provided that “all persons who are competent to testify in civil 
actions ” are competent witnesses in criminal prosecutions, 2G. 
& H., 410, section go. At the time the criminal code in which 
this$section is found was enacted, parties in civil actions were not 
competent to testify in their own behalf. Afterwards, however, 
the civil code was so amended that parties were made competent 
to testify for themselves, and in the case cited it was claimed that 
the defendant, the action being criminal, should be allowed to 
testify in his own behalf, because by the criminal code all persons 
competent to testify in civil actions are competent to give evidence 
in criminal cases. The court, however, decided that the provis- 
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ion in the criminal code had reference to such persons only as 
were competent witnesses in civil actions when the criminal code 
wasenacted. This case was followed in Paulman v. the State, 37 
Ind. 353. We borrow another illustration from the brief in be- 
half of the appellant. The constitution imposes on the legislature 
the duty to provide for punishing Offenses against the criminal law 
of the state. In 1852 the first general assembly provided that the 
punishment for larceny should be imprisonment in the peniten- 
tiary. Suppose that in 1859 an act had been passed like the 
one under consideration, that all violations of the criminal 
laws of the state “other than those for which the punishment 
has already been provided,” shall be as hereinafter prescribed. 
Four years afterward the law affixed the punishment for lar- 
ceny was repealed. Would any judge or court venture to impose 
a sentence and inflict punishment under the act of 1859? It is 
claimed by counsel for appellee thatthe 14th section of the consti- 
tution has a controlling influence in determining the proper con- 
struction of the act of 1859, and in one of the briefs this position 
is assumed: ‘‘ We submit that where an act of the legislature au- 
thorizing the organization of corporations of a given class, con- 
tains a section which imposes individual liability as a security for 
dues, and this is the only provision for security contained in the 
act, an act of the legislature repealing such a section, unless some 
other provision for security be substituted by the legislature in the 
same or some other act, is either unconstitutional and void, or the 
repealing act being inoperative, the act itself becomes unconstitu- 
tional and void.” 

In our judgment the section of the constitution to which refer- 
ence is made, in no way affects the proper construction of the law 
in question. It devolves a duty upon the legislature, but whether 
that department shall discharge that duty in one manner or an- 
other, at one time or another, or whether they discharge it all or 
not is a matter for them, and does not enter to any extent into the 
question which we are considering. Nor do we think the section 
prevents the legislature from repealing an act creating individual 
liability whether a new act is provided or not. We adopt the view 
of one of the learned counsel who has filed a brief on behalf of the 
appellants, with reference to this section of the constitution : ‘‘ The 
provision as it was inserted had no effect more than if this whole 
subject had been expressly left to the legislature, or than if the 
clause had been in more general terms, that the legislature should 
provide such guarantees for the rights and liabilities of stock- 
holders as it might deem proper, or than if no clause had been 
inserted on the subject. The legislature was left wholly untram- 
meled, its attention being called to the subject, and everything 
being left wholly to its discretion and enlightened judgment.’’ We 
might concede the propriety or even the importance of some suit- 
able enactment on the subject, but this consideration must not 
weigh with us in the decision of what is admitted to be purely a 
question of law. The court should have sustained the demurrer 
to the complaint. Other questions of interest and importance are 
in the case, but we prefer not to decide them until a case is pre- 
sented in which their decision becomes necessary, 

The judgment is reversed with costs, and the cause remanded 
with instructions to the general term to reverse the judgment at 
special term, and instruct the special term to sustain the demurrer 
to the complaint. 





Liability of Stockholder in Insolvent Corporation 
for Subscription to Stock obtained through Fraud 
—Laches. 


UPTON, ASSIGNEE, v. TRIBILCOCK. 
Supreme Court of the United States, No. 482—October Term, 
1875. 


1. Unpaid Subscription—Agent’s Misrepresentation—Ignorantia Legis.— 
The defendant subscribed for stock to the amount of $10,000 in a corporation, and paid 


twenty per cent. thereof. Theagent of the corporation agreed that no further payments 
should be required from the defendant, and said that under this agreement the laws of 
Illinois would not permit additional assessments to be made. A certificate of stock, 
across whose face the words ‘‘ non-assessable ”’ had been printed, was given to defen- 
dant, it being understood that the words applied to the 80 per cent. unpaid. The cor- 
poration became insolvent ; the defendant keeping the certificate in his possession. On 
suit by the of the corp for the 80 per cent. of defendant’s subscription 
remaining unpaid ; 4e/d, that defendant was liable. 

{JArgument 1. Contract Limiting Liability of Stockholders.—Any contract be- 
tween a company, or its agents, and the stockholders, limiting their liability as to unpaid 
installments of stock, is void as to the creditors or assig of the pany. 

Argument 2. Representation as to Assessability—‘‘ Non-assessable.’’"—The 
alleged misrepresentations as to the assessability were immaterial, as the legal effect of 
the certificate was to make the remaining 80 per cent. payable on demand. The words 
“‘non-assessable’’ could have imported only freedom from further liability after one 
hundred per cent. of the subscription had been paid. 

Argument 3. Ignorantia Legis.—Ignorance of law, where there is no misunder- 
standing as to the facts, will not vitiate a contract. ‘ 

2. Laches—Instructions.—The stock in question was subscribed for in 
1870. The defendant did not seek a rescission of the contract on the ground of fraud, un- 
til the year 1873, when the company had become insolvent, and the agent of the assignee 
had demanded payment of the unpaid 80 per cent.; but he had, in 1871, asked for a re- 
cission on the untenable ground that his note, given for the first 20 per cent. of the sub- 
scription, had been removed contrary to agr , from Bloomfield, lowa, to Chicago, 
Illinois. Hed, that the defendant lost his defence by not exercising proper diligence 
in discovering the fraud and seeking a rescission on that ground. He/d, also,that an in- 
struction to the jury to the effect that the seeking of a rescission in 1871, on the ground 
that the note had been transferred to Chicago, saved to the defendant a right to set up 
the defence of the fraud here relied upon, was erroneous. 

3- Dissenting Opinions.—Mr. Chief Justice Waite, Mr. Justice Miller, 
and Mr. Justice Bradley dissent from the opinion ofthe majority of the court in this case, 
on the ground that where the agent of an existing corporation procures a subscription of 
additional stock in it by fraudul repr ions, the fraud can be relied on asa de- 
fence in a suit by the assignee of the corporation, if the defendant has, within a reason- 
able time before insolvency, discovered the fraud and offered to rescind; and on the 
ground that the question of reasonable diligence in the offer to rescind was fairly put to 
the jury in this case. 

In error to the Circuit Court of the United States for the District 
of Iowa. . 

Mr. Justice Hunt delivered the opinion of the court. 

Two points are presented in this case. Upon the first point, the 
facts are as follows: 

The plaintiff, as assignee of the Great Western Insurance Com- 
pany, a bankrupt corporation organized under the statute of the 
state of Illinois, brought his action against the defendant, alleg- 
ing that he was a stockholder of said corporation to the amount of 
ten thousand dollars; that twenty per cent. only had been paid 
upon his stock, alleging also the bankruptcy of the company, the 
appointment of the plaintiff as assignee, and the demand of the 
amount claimed, and seeking to recover the eight thousand dollars 
remaining unpaid. The complainant averred that the defendant 
did verbally agree to become such stockholder, and with intent to 
become such did accept a certificate for the same, whereby he be- 
came bound to pay the full amount thereof, as follows: five per 
cent. upon delivery of the certificates; five per cent. in three 
months ; five per cent. in six months; five per cent. in nine months, 
and the residue whenever called for by the company, according 
to the charter of the company and the laws of the state of Illinois. 

The defence is that the subscription was obtained by the fraudu- 
lent representations of the agent of the company tothe effect that the 
defendant would only be responsible for twenty per cent. of the 
subscription made*by him ; that afterwards, he executed his prom- 
issory note for the 20 per cent. and secured the same by a mortgage 
of real estate, ‘‘and that, thereupon (in the language of the 
answer), and pursuant to agreement, said subscription contract 




















‘was surrendered and delivered up to defendant ;” and also in the 


language of the answer, ‘‘that said note was a full payment and 
discharge of all obligations and personal liabilities of all kinds 
whatsoever by reason of his contract so made and the relations 
created by the delivery to him of said certificate, and said note 
was received in full payment.” 

In his third amended answer the defendant avers that he did 
subscribe for stock on the conditions mentioned; that after that 
contract was made, and before a certificate was delivered to him, 





and before executing his note, an agreement was made with Over- 
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ton on behalf of the company to the effect before stated, and 
thereupon he made and delivered the note and mortgage which 
was received by Overton in full discharge and payment of the 
amount due on his said subscription. 

The evidence contained in the bill of exceptions leaves the case 
substantially as is averred in the pleadings. The defendant offered 
evidence tending to prove representations that 20 per cent. only 
was required to be paid ; that 80 per cent. was non-assessable and 
created no personal liability ; that the agent, Overton, exhibited a 
blank form of certificate with the words ‘‘ non-assessable’’ printed 
across the face, “‘ being a copy similar to that subsequently filled 
up and delivered to defendant by Overton.” It appears that be- 
fore the defendant made his subscription a copy of the charter and 
by-laws had been furnished to him by Overton, and that in 
returns made by the company to the auditor of the state of Illinois 
of the amount of “unpaid subscribed capital for which the sub- 
scribers were liable,’’ the amount of the defendant’s note was 
included. 

The case standing in this position upon the pleadings and the 
evidence, the plaintiff requested the court to charge the jury as 
follows : 

2d. That any contract between the company or its agents, and 
the stockholders, limiting their liability as to unpaid installments 
of stock, is void as to creditors of the company, and as to the 
rights of the assignee who represents the creditor in this action. 

3d. That if the jury find from the evidence that J. D. Tribil- 
cock became a stockholder of the Great Western Insurance Com 
pany in the month of August, 1870, and that he continued to own 
and hold said stock until after the insolvency of the company in 
February, 1873, that any representations by anp agent of the com- 
pany at the time defendant became such stockholder, as to the 
matter of his liability for 80 per cent. of the stock, or any en- 
dorsement on the stock of the words “ non-assessable,’’ are 
wholly immaterial, and Constitute no defence to this action. 

This request was refused. 

It is hardly necessary to argue the proposition that if the de- 
fendant became a holder of shares of the capital of this insurance 
company to the amount of $10,000, and had paid but twenty per 
cent. thereof, its creditors were entitled to require of him the pay- 
ment of the eighty per cent. remaining unpaid. The acceptance 
and holding of a certificate of shares in an incorporation makes 
the holder liable to the responsibilities of a shareholder.—Brigham 
v. Mead, to Allen, R. 245 ; Buff. City R. R. Co. v. Douglass, 14 N. 
Y. R. 336; Seymour v. Sturgess, 26 N. Y. R. 134.—The capital 
stock of a monied corporation is a fund for the payment of its 
debts. This is a trust fund of which the directors are he trustees. 
It is a trust to be managed for the benefit of its shareholders dur- 
ing its life, and for the benefit of its creditors in the event of its 
dissolution. “Its duty is a sacred one; and can not be disregarded. 
Its violation will not be undertaken by any just minded man, and 
will not be permitted by the courts. The idea that a capital of a 
corporation is a foot-ball to be thrown into the market for the pur- 
poses of speculation, that its value may be elevated or depressed 
to advance the interests of its managers, is a modern and wicked 
invention. Equally unsound is the opinion that the obligation of 
a subscriber to pay his subscription may be released or surren- 
dered to him by the trustees of the company. This has been often 
attempted, but never successfully. The capital paid, in and prom- 
ised to be paid in, is a fund which the trustees can not squander 
or give away. They are bound to call in what is unpaid, and caré- 
fully to husband it when received. Sawyer v. Hoag, 17 Wall. 
610; Tuckerman v. Brown, 33 N. Y. 297; Ogilvie v. Knox Ins. 
Co., 22 How. R. 380; Osgood v. Laytin, 3 Keys, 521; 37 How. 
Pr. R. 63, affg. 48 Barb. 463; Gros IIl. Stat. p. 356, 2 16. 

We are of the opinion that the alleged representation of the 
non-assessability of the stock held by him was quite immaterial. 
It was so held in Ogilvie v. Knox Ins. Co,, 22 How. 380, 





Again, if full effect is given to the evidence of the defendant 
and to his claim in this respect, it shows this and nothing more : 
He became a stockholder under a certificate signed by the presi- 
dent and secretary that he was entitled to one hundred shares of 
the stock of $100 each, payable five per cent. on receipt of the 
certificate ; five per cent. in three months; five per cent. in six 
months; five per cent. in nine months from date; the time or 
manner of the payment of the residue not being specified. Upon 
the face of this certificate was stamped in red ink the figures $100, 
and in another place were stamped the words ‘ non-assessable.”’ 
This certificate he held until the insolvency of the company in 
1873 was known to him. 

The legal effect of this instrument was to make the remaining 
eighty per cent. payable upon the demand of the company. We 
see no qualification of this result in the words ‘‘ non-assessable,” 
assuming them to be incorporated into, and to form a part of the 
contract. It is quite extravagant to allege that these words operate 
as a waiver of the obligation created by the acceptance and hold- 
ing of a certificate to pay the amount due upon his shares. A 
promise to take shares of stock imports a promise to pay for them. 
Palmer v. Lawrence, 3 Sand. S. C. R. 161; Brigham v. Mead, 10 
Allen, 245. An acceptance and holding of a certificate. has the 
same effect. Auth. Supra. At the most, the legal effect of the 
words in question is a stipulation against liability to further taxa- 
tion or assessment after the holder shall have fulfilled his con- 
tract to pay the one hundred per cent. in the manner and at the 
times indicated. We can not give to them the consequence of 
destroying the legal effect of the certificate. 

Still, again, the representations relied upon as a defence, it will 
be noticed, were as to the legal effect of the defendant's subscrip- 
tion and certificate. It is alleged that the agent represented 
that by the laws of the state of Illinois, and by the charter 
of this company, the defendant might become a subscriber 
to the amount of $10,000, and by means of a certificate 
to be given t» him like that exhibited, he would really be liable 
only to the extent of one-fifth of his said subscription, and that 
good lawyers had given their advice to this effect. There was 
here no error, mistake, or misrepresentation of any fact. The de- 
fendant made the subscription he intended to make, and received 
the certificate he had stipulated for, and as there is no evidence to 
the contrary, it is to be presumed the good lawyers advised as was 
stated; but in law, the defendant incurred a larger liability than 
he anticipated. Leavitt v. Palmer, 3 N. Y. I9. 

He had received, several days before this time, a copy of the 
charter and by-laws of the company, and then had them in his 
possession. The 25th section of the by-laws was as follows: ‘‘ Every 
person who shall subscribe for $10,000 of stock and pay 20 per 
cent. thereof, shall be constituted a director of this company, and 
shall continue such director so long as he shall retain of such 
stock an amount equal to $10,000; but such $10,000 shall not be 
reckoned in the election of other directors.’’ It was under this 
section and the succeeding one, authorizing the establishment of 
a branch in any place where such subscription was made, and by * 
which the defendant became a director and might be president 
thcreof, thatthe transaction took place. That the defendant did 
not read the charter and by-laws, if such were the fact, was his 
own fault. It will not do fora man to enter into a contract, and 
when called upon to respond to its obligations, to say that he did 
not read it when he signed it, or did not know what it contained. 
If this were permitted, contracts would not be worth the paper on 
which they are written. But such is not the law. A contractor 
must stand by the words of his contract, and if he will not read 
what he signs, he alone is responsible for his omission. Jackson 
v. Croy, 12 John R., 427; Lies v. Stub, 6 Watts. 48; Farly v. 
Bryant, 32 Me. 474; Coffing’v. Taylor, 16 Ill., 457: Spatylton v. 
Scott, 13 Ves. 427; Alvanely v. Kinnaird, 2 Mac. & G., 7 ; 29 Bea- 
van, 490, 
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That a misrepresentation or misunderstanding of the law will 
not vitiate a contract, where there is a misunderstanding of the 
facts, is well settled. 

In Fish v. Cleland, 33 IIl., 243, the principle is expressed in 
.these words: ‘‘A representation of what the law will or will not 
permit to be done, is one on which the party to whom it is made 
has no right to rely, and if he does so it is his folly, and he can 
not ask the law to relieve him from the consequences. The 
truth or falsehood of such a representation can be tested by ordi- 
nary vigilance and attention. It is an opinion in regard to the 
law, and is always understood as such.” See Starr v. Bennett, 5 
Hill, 303; Lewis v. Jones, 4 B. & C., 506; Rashdall v. Ford, Law 
Rep., 2 Eq., 750. The law is presumed to be equally within the 
knowledge of all parties. That a stockholder may relieve him- 
self from his liability by proof that he was misinformed as to the 
effect of his contract when he made it, would be a disastrous doc- 
trine. That a defendant who could not by contract lawfully relieve 
himself from liability as a stockholder, can accomplish that result 
by proof that it was fraudulently represented to him that he could 
so relieve himself, would be strange indeed. Ogilvie v. Knox 
Ins, Co.. 22 How. 380. The rule that a mistake of law does not 
avail, prevails in equity as wellas at common law. Bank of U.S. 
v. Daniel., 12 Pet. 32; Hunt v. Rousmaniere, 1 Pet.,1; 8 Wheat 
174; Mellish v. Robertson, 25 Vt. R. 603; Leant v. Palmer, 5 
Com. 19; “If ignorance of law was admitted as a ground of ex- 
emption, the court would be involved in questions which it were 
scarcely possible to solve, and which would render the adminis- 
tration of justice nextto impossible, for in almost every case igno- 
rance of law would be alleged, and the court would, for the pur- 
pose of determining this point, be often compelled to enter upon 
questions of fact insoluble and interminable.” Austin’s Jour., vol, 
2, p. 172; Kerr, 397. A statement that the insurance company 
had consulted with good lawyers, and that their opinion was as 
stated, should have been clear proof to the defendant that a repre- 
sentation of the law was a matter of opinion only. We think the 
judge erred in not charging as was requested. The facts upon 
which the second point arises are these : Assuming that fraudulent 
representations bad been made to the defendant respecting his 
non-liability for the 80 per cent., and that they were of a char- 
acter that might relieve him from his contract, it was objected that 
he had not used proper diligence in discovering the fraud and in 
repudiating his contract. The transaction took place in August, 
1870, and the defendant himself gave evidence “ that he never 
suspected any liability as to said 80 per cent., or that the said rep- 
resentation as to the laws of Illinois were false, until the agent of 
the assignee made a demand upon him for the 80 per cent. in the 
year 1873, and that as no claim had been made upon him, hé 
never made any investigation as to the truth of such representa- 
tions until after said demand in 1873.” In February, 1871, the 
defendant did ask for a recission of his contract on the untenable 
ground that it had been fraudulently represented to him that his 
note should be retained and held in Bloomfield, lowa, which rep- 
“ resentation had been violated by a sale of the same and a remo- 
val thereof to the city of Chicago. The defendant is explicit and 
emphatic in his evidence that this attempted repudiation ‘“‘ was 
based wholly on what was represented”’ as to the intended dis- 
position of the notes and mortgage. 

The plaintiff thereupon requested the court to charge the jury 
as follows : P " 

7. ‘ That if he, defendant, offered to surrender his stock to the 
officers of the company, but not upon the ground that he had been 
induced to subscribe for the stock upon a fraudulent representa- 
tion as to his liability for the 80 per cent., but upon another ground, 
to-wit: that the company had sold and assigned his note and 
mortgages, then the evidence of such offer is immaterial, and the 
evidence of fraud as to such misrepresentations as to his liability 
for the 80 per cent. can not be made available in this suit, and 
constitutes no defence in this action.” 





12. “‘ That if defendant was induced in August, 1870, to become 
a stockholder of the Great Western Insurance Company, by a 
representation of the agent of the company that 80 per cent. of 
the stock was non assessable, and that the laws of the state of 
Illinois allowed the company to make such contract with those 
who took stock, then it was the duty of the defendant to use reas- 
onable diligence to ascertain the truth of such representations and 
to ascertain what the law of Illinois was on that subject; that if 
he did not do so within a reasonable time, and did not ascertain 
the truth of said matter until after the insolvency of the company 
in 1873, then he can not, as to the creditors of the company, main- 
tain any defence by means of such representations. The court 
instructs you, as matter of law, that the defendant could have as- 
certained the truth of such representations within a few months 
from the time they were made, and that not doing so is negligence 
on the part of the defendant that bars such defence as to the 
assignee.” 

The defence arising from the alleged promissory representations 
that the note and mortgage of the defendant should not be re- 
moved from Bloomfield, but should be retained in charge of the 
branch of the company at that place, was frivolous and was prac- 
tically abandoned on the trial. The case was submitted to the 
jury solely on the question arising upon the representations of the 
non-assessability of the 80 per cent. The attempted rescission on 
account of the representation as to non-removal and its violation 
was, however, unfortunately introduced into the charge in a man- 
ner that prejudiced the right of the plaintiff. 

The requests, as above stated, were declined, but the judge 
charged the jury as follows: That ‘‘ as respects creditors, the law 
requires of one who has been drawn by fraud into the purchase of 
stock, that he shall be guilty of no negligence or want of reason- 
able care in discovering the fraud, and, on discovering it, 
promptly repudiating the purchase. If you find from the evidence 
that within a few months after receiving the stock certificate the 
defendant, discovering that he had been deceived in some respects, 
procured the agent who had obtained his certificate to go to Chi- 
cago, delivering to such agent his stock certificate, and instructed 
the agent to surrender up the stock and demand back the note 
for 20 per cent.; andif the agent accordingly went to Chicago 
and offered to the company to surrender the stock and rescind 
the contract, which the company refused; and if you find that the 
defendant never afterwards acquiesced in being a member of the 
company ; that in September, 1871, he brought an action of re- 
plevin for the note, based on the ground of fraud; and if after- 
wards he refused to receive any dividend; and if all this took 
place before bankruptcy or insolvency of the company, I 
instruct that in point of law this is a sufficient repudia- 
tion of the contract to become a stockholder to enable de- 
fendant, living in another state, to resist an action for the 
payment of the 80 per cent., provided you find that defendant was 
induced to become a stockholder by fraud, as before explained ; 
and also further find, in view of all the circumstances, that de- 
fendant was not unreasonably negligent in discovering fraud, and 
was guilty of no want of reasonable diligence in taking steps to 
repudiate the transaction.” 

To this charge the plaintiff excepted. . 

The general principles set forth in this charge are no doubt 
sound. If the alleged promissory representation as to the non- 
removal of the note had been available and been the question 
submitted to the jury, the charge would have been well enough. 
But that question was not before them. The questions submitted 
to them related exclusively to the representations that the eighty 
per cent. should not be required to be paid. That was the fraud 
before the jury, and the question involved in the 11th and‘12th 
requests was this: Assuming that representation to be a fraud 
which would avoid the contract, had the defendant discharged 
his duty in discovering that fraud and repudiating the con- 
tract on account of that fraud, and not on account of an- 
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other fraud now in ‘question. We think the defendant was 
entitled to the opinion of the jury on that precise question. 
The charge refused him this right. The jury were charged that if 
within a few months after receiving the certificate, the defendant, 
discovering that he had been deceived in some respects, sent an 
agent to Chicago to surrender his certificate and demand his note, 
if he never afterwards acquiesced in being a member of the com- 
pany, if he brought an action of replevin for the note, and if he 
refused to receive a dividend, this was sufficient evidence of re- 
pudiation. This was well enough as to the abandoned fraud which 
was not before the jury, but was entirely inapplicable to the fraud 
that was before them. As to that fraud, the defendant testified 
that he had no knowledge or suspicion of its existence until after 
the demand made upon him in 1873, by the assignee, and that he 
never made any investigation as to the truth of the representation 
as to the 80 per cent. liability, until after said demand in 1873. On 
this point there was no contradictory evidence. It should have 
been ruled as a question of law. Pettibone v. Stevens, 15 Conn. 
19; Beers v. Bottsford, 13 Ib. 146. The submission should 
have been made, if not ruled as a question of law, on these facts 
only, as requested, and the failure to do so, and the introduction of 
the facts tending to show a repudiation on the ground of another 
fraud, could not fail to confuse the jury, and was error on the part 
of the judge. 

Wright’s Case (Law Rep. 12 Eq. 1871, p. 331-351), is an author- 
ity on this point. It was theré held, Ist, that under the English 
act, a surrender and cancellation of shares did not relieve the 
holder from his liability to creditors of the bank; and 2d, that a 
surrender by Wright of his shares in November, on the ground of 
an apprehended difficulty in the affairs of the bank, did not enable 
hint to claim a rescission of his subscription on account of a fraud- 
ulent representation in the prospectus of the company, which 
fraud was then unknowntohim. Henderson v. Royal British Bk., 
7 E: & B. 356; Parris v. Harding, 1 C. B. N. S. 533; Oates v. 
Turquand, L. R., 2 Ap. Cas. 325. 

‘The principle laid down in the charge of the judge, that one who 
claims to have been drawn into a fraudulent purchase must exer- 
cise care and vigilance to discover the fraud, and must be prompt 
in repudiating his contract on the ground of such fraud, is a sound 
one. Thomas v. Barton, 48 N. Y. R. 193. 

The defendant sought to become a member of acorporation of the 
state of Illinois, and to obtain the benefits and advantages of its spec- 
ial privileges. If he is not held to to be bound to know and accept 
all the consequences of this connection, he certainly is bound to use 
care and attention to ascertain his position, and promptly to make 
his choice of retaining it with its advantages and responsibilities, 
or of abandoning it. To subscribe for stock in a corporation in 
August, 1870, to rest quietly until the year 1873, never making 
any investigation as to the position in which he stood until that 
time and until after the assignee in bankruptcy had made a de- 
mand upon him, falls very far short of what the law requires. 
Especially is this the case when it is shown that he lived in an ad- 
joining state, that he had sent an agent to Chicago, and himself 
went to that city in 1871 to obtain his note and mortgage from that 
very company for an alleged misconduct in another respect. It 
was his plain duty to have enquired, and to have ascertained his 
position long before he did. ‘ A party must use reasonable dili- 
gence to assertain the fact.’’ Buford v. Brown, 6 B. Monroe, 553. 

Mere lapse of time, where a party has not asserted his claim 
with reasonable diligence, is a bar to relief. Relief is not given to 
those who sleep on their rights. Beckford v. Wade, 17 Ves., 
87-97 ; Jones v. Turberville, 2 Ves., Jr. 11. 

Equty will not assist a man whose condition is attributed only 
to that want of diligence which may be fairly expected from a reas- 
onable person. Duke of Beaufort v. Neald, 3 Cl. & F., 248-286. 

Parties who are shareholders and claim to be relieved on the 
ground of fraud, must act with the utmost diligence and prompti- 





tude. Smith’s Case, L. R. 2 Ch. Ap. 613; Denton v. MacNeil, 
L R.. 2 Eq., 352; Peel's Case, L, R., 2 Ch, Ap. 684. 

The judgment must be reversed and a new trial had. 

Mr, Justice MILLER—I am of opinion that where an agent of an 
existing corporation procures a subscription of additional stock 
in it by fraudulent representations, the fraud can be relied on asa 
defence to a suit for the unpaid installments, when suit is brought 
by the corporation ; and that if the stockholder has in reasonable 
time repudiated the contract and offered to rescind before the in- 
solvency or bankruptcy of the corporation, the defence is valid 
against the assignee of the corporation. I also think there was 
evidence of such fraud in this case, and that the question of reas- 
onable diligence in the offer to rescind was fairly put to the jury 
by the circuit court. 

I am authorizedto say that the Chief Justice and Mr. Justice 
Bradley concur in what I have here said, 





Donation of Land for Church Edifice— Right of 
Trustees to sell and rebuild Elsewhere. 


KILPATRICK v. GRAVES £7 AZ. 
Supeme Court of Mississippi, April Term, 1875. 


Hon. Epuraim G. Peyton, Chief Justice. 


“ Horace F. SIMRALL, . ‘ 
“ JoNATHAN TARBELL, } Associate Justices. 

A lot of land was conveyed in trust “for the use of the members of the Method- 
ist Episcopal Church South, according to the rules of the discipline which may, from 
time to time, be agreed upon and adopted by the bers and preachers of said church 
at their general conference.” A church edifice, at the time of the conveyance, was in 
process of erection on the lot. Among the rules of discipline in the church were the 
following: ‘‘ Annual conferences shall make such modifications in the deeds as the 
usages and the laws in the different states require,”’ etc. ‘“‘ The trustees, with the con- 
sent of the preacher in charge and the quarterly conference, shall have power to sell any 
church ... . property which has gone out of use, or should be removed to another place, 
the proceeds of which shall be invested in other church property, under direction,” etc. 
In a suit in equity by the donor to recover the land, it appeared that under authority of 
the above rules, and in manner there prescribed, said lot had been sold, and the proceeds 
invested in other property in the same town and for the same purpose, and that such sale 
and re-investment were for the advantage of the church. He/d, that these acts were done 
in furtherance of the charity, and in acccordance with the donor’s license and consent; 
that there had been no breach of the trust or condition, and that the title to said lot did 
not revest in the donor. 





Opinion of SIMRALL, J. 

The complainant's equity, as claimed by him, rests upon the 
predicate, that the lot of ground in dispute was conveyed to certain 
trustees, to be used as a site of a Methodist church or house of 
worship, but that, since the grant, the house has been torn down 
and removed to another lot in the town of Hazlehurst, and that 
the trustees, or their successors, have sold the premises, so that 
the charity has entirely failed. 

It becomes very important, in order to determine that question, 
to ascertain precisely the nature and character of the trust de- 
clared. That involves a construction of the grant. 

The conveyance is to the persons named and their successors, 
‘in trust, for the use and purposes hereinafter mentioned and de- 
clared.”” The Aabendum clauses are, in substance, to have and 
hold the premises, etc., to the trustees (naming them), and their 
successors in office, forever in trust (and upon which there is now 
being erected a house), for the use of the members of the Metho- 
dist Episcopal Church South, according to the rules of the disci- 
pline which may, from time to time, be agreed upon and adopted 
by the members and preachers of said church at their general 
conference ; and upon the further trust that duly authorized min- 
isters and preachers, according to the constitution and rules of 
that church, may expound God's holy word therein. 

The trusts are for the use of the members of the Methodist 
Episcopal Church South, according to the rules of the discipline, 
and that God's holy word may, at all times, be expounded therein 
by duly appointed preachers and ministers. In the first declara- 
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tion of trust, the sentence is interjected that a ‘‘ house " (that is, 
a meeting house—a house for worship), “is now being erected.” 
The testimony is, that the house was being built, or had just been 
completed, when the conveyance by Kilpatrick was made. The 
complainant insists that his grant was upon the condition that the 
premises should be perpetually used as a place of worship; and 
since the trustees have removed the “‘ house” and sold the prop- 
erty, the condition has been broken, and he should resume the 
grant. Is that a proper interpretation of his deed? Plainly, the 
gift was intended for the site of a church edifice, but it was for the 
use of the members of the Methodist Episcopal Church South, 
according to such rules as the ecclesiastical authorities of that 
church have established, or may establish, on the subject of 
church edifices and the sites upon which they are built. The 
primary inducement and motive is the donation of a site for the 
Methodist church in Hazlehurst, but the gift was subject to be 
dealt with according to the rules and regulations of that church. 

The grantor manifests a knowledge of the polity of the Methodist 
Church of its laws in reference to church property, and a confidence 
in ‘the wisdom of its judicatories, by recognizing that a future 
change in these regulations shall apply to his grant. He refers to 
the discipline as affording the rules and regulations according to 
which the property may be used by the beneficiaries, and adopts 
them as fully as if he had quoted them in his deed, and made 
them part of it. 

The regulations of the discipline are to be found in sections 111 
& 112 page 176to 180 inclusive. Among them are these : ‘‘ Annual 
conferences shall make such modifications in the deeds as the 
usages and the laws in the different states require, so as tu secure 
the property firmly by deed and permanently in fee simple in the 
* * * church ;” and in all conveyances of ground upon which 
houses of worship have been built, or may be built, this clause 
should be inserted, ‘‘ that the ministers and preachers shall be per- 
mitted to expound God’s holy word therein.” Page, 180. ‘ The 
trustees, with the consent of the preacher in charge, and the quar- 
terly conference, shall have power to sell any church * * prop- 
erty which has gone out of use or should be removed to another 
place, the proceeds of which shall be invested in other church 
property under direction of the quarterly conference.” 

The complainant, by his grant, expressly consented, that his gift 
might be used by the church as in the section of the discipline just 
quoted. That is to say, if it became expedient in the estimation 
of the official authorities, according to the organization of the 
church, that the house of worship should be removed to some 
other place, then the trustees might sell and makea like invest- 
ment of the proceeds in some other more convenient locality. 
This regulation of the Methodist denomination is marked with 
that practical good sense and wisdom which so eminently distin- 
guish its working instrumentalities and polity. It mounts its 
ministers upon horseback, and sends them along with the advanc- 
ing tide of population, to plant the church in the new settlements. 
It does not wait until the towns and the rural districts fill up with 
population, to determine the most eligible site for its church edi- 
fices, but it builds the houses according to present exigencies, and 
if, by the shifting of population in towns and cities, or the change 
of roads and settlements in rural districts, it is shown that a 
change of location would be more convenient to the people, it can 
sell the old site and invest the proceeds in the new. Every grantor 
of ground for a church edifice, who consents in his deed that the 
property may be used, according to the regulations of the disci- 
pline, agrees, when the necessity arises for the removal, that there 
may be a sale of the land which he grants and another invest- 
ment in a more convenient place, and of this necessity the church 
' judicatories are the sole judges, Nor is there injustice or wrong 
in this ; it rather fostersand promotes the charity. The primary 
notion with Kilpaterick was to provide a place in Hazlehurst 
where the gospel could be preached according to the plan and 
doctrine of the Methodist Episcopal Church South, If the lot 





which he donated several years ago had, by the location of streets 
and improvements in other parts of the town, become less accessi- 
ble to the congregation (as has been abundantly shown by the tes- 
timony), he ought to rejoice that the charity which he aided has, by 
a change in location, dispensed a larger benefit to the people. 
There has not been a failure of the trust, or a diversion of his gift 
to other purposes. What the complainant contributed has, in 
effect, been transferred to a more eligible place, where his bounty 
would contribute to a larger good. He gave a site for the house 
of worship, but, in the course of time, it has turned out that it was 
inconvenient, That site has been the means of procuring a bet- 
ter place, where the congregation has grown to twice its former 
size, and where the word of God is expounded to the people o 
Hazlehurst according to the doctrines and methods of the Metho- 
dist Episcopal Church, By the terms of his grant he consented 
that such change should be made, arid that his donation should be 
sold and invested in the new site and edifice, Such a change can 
not be said to have displaced the original trust. The premises 
had from circumstances become unsuitable fora place of worship. 
The removal re-established the trust and charity, and enlarged 
and enhanced its utility. In Alemany v. Wensinger, 40 Cal. Rep. 
289, a court of chancery ordered the sale of church property, held 
in trust by the Roman Catholic Bishop of San Francisco “ for the 
use of the Roman Cotholic German Congregation of the city,” and 
the investment of the proceeds in other property, in a part of the 
city better suited to the trust, and to be held on the same terms. 
The report of the case shows that the archbishop held the prop- 
erty on the trust named, and it was held to be no displacement of, 
or interference with, the trust but rather a fuller and more bene- 
ficial development of it, to sell the premises which had become 
surrounded by business houses, hotels, etc., and invest the proceeds 
in other property, convenient to the congregation and free from 
such surroundings, Plainly a court of equity would not defeat a 
charity ; whilst it could, from the change of circumstances, not 
foreseen at the time it was founded, give its sanction to such ad- 
ministration of it as would more completely give it effect, A court 
of chancery may, in a proper case, order the sale of property held 
for charitable uses. Hill on Trustees, p, 463, Andin some instan- 
ces where it is clearly beneficial, the trustees may sell, without the 
intervention of the court; but in neither case, so as to divest the 
fund and defeat the purpose. 

The trust ought to be carried out on the terms prescribed by the 
founder. If the particular purpose is clearly defined, that must be 
pursued by the trustees. Several illustrations are collected by 
Hill on Trustees, top page 725. As where the estate is given for the 
repair of a chapel, it would be a diversion to use any of the funds 
for general parish purposes; if it be to establish a hospital, it 
would be improper to apply it to paving a street of the town; if 
donated for the benefit of the inhabitants of one town or parish, 
it could not be used for those of another town or parish, 

Donations to trustees to support the form and worship of a par- 
ticular church can not, at the instance of the majority of the mem- 
bers, be diverted to maintain a different form of worship and doc- 
trine from that indicated by the founder, Such is the doctrine of 
many, if not the weight of the cases, 11 Paige, 647; 14 B, Mon- 
roe, 48. 

In this case the donor donated his gift to the members of the 
Methodist Episcopal Church, South, to be used in accordance 
with this discipline, The acts of which he complained are not a 
diversion of the estate to some other denomination of Christians, 
or to a Methodist church in some other town, or for the benefit of 
some other congregation, or that it has not been used in aid of a 
house of worship for the same people, in the pale of the same 
church organization. The acts done have been in furtherence of 
the charity, It has provided for the same people, in the same 
town, a better house of worship, It has attracted larger congre- 
gations to hear the word of God expounded according to the 
Methodist doctrines, This wise administration of the trust has 
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been in accordance with the donor’s license and consent, in de- 
claring that the property should be for the use of the members of 
the Methodist Episcopal Church, according to their discipline. The 
donation was for the house of worship, a place where the gospel 
would be expounded for ever, by Methodist preachers and min- 
isters, subject to the condition, however, in the discipline, that, if 
necessary, the place might be changed, and the property sold to 
aid in getting the new place of worship. So long, therefore, as 
his gift is devoted to that specific object, whether at the original or 
new site, the trust is being executed, There has been no breach 
of trust or condition, and the title to the lot has not revested in the 
complainant. 

This case is distinguishable and stands upon different grounds 
from those of Daniel v. Jackoway, Freeman’s Miss. Ch. Rep. 
59; Police Jury v. Reeves, 6 Martin, N. S., 221; and cases cited 
in brief of counsel for appellees. 

The proof is clear and abundant, that the ecclesiastical authori- 
ties, in making the sale and removal of the house, acted in accord- 
ance with the rules laid down in the discipline. The depositions of 
the very intelligent presiding elder and other officials of the 
church, go to the point that they acted in the premises, as the 
church authorities construed the powers~conferred by this and 
similar deeds, To this, however, I attach no importance as influ- 
encing my judgment, 

Iam of opinion, therefore, that there is error’in the decree ; 
it is reversed, and judgment in this court, dismissing the bill, 

NOTE.—We are indebted to the foregoing opinion to the courtesy of W. 
L. Nugent, Esq., of Jackson, Mississippi. We learn that Mr. Justice Tar- 
bell delivered a concurring opinion, and that Mr. Chief Justice Peyton dis- 
sented. A reargument was refused.—ED. C. L. J. 








Book Notices. 

HECKER'S CASES.—Law Reports of Cases Argued and Determifiéd in 
England and the United States on Warranty of Personal Property. By G. 
W. HECKER. Member of the Crawford County [Penn’a] Bar. Ingram, 
Clarke & Co., Law Booksellers, 217 Superior Street, Cleveland, Ohio. 
1874. Pp. 464. 

If we have counted rightly, this work consists of 87 cases, collected from 
the reports of England, the United States (federal courts), and those of Penn- 
sylvania, New York, Massachusetts, Ohio and Connecticut. This work pos- 
sesses none of the elements of a first class, or even of a tolerably well edited 
law book. The cases are copied bodily from the original reports without 
change or annotation. The only titles in the index are “ English Cases,” 
“ Pennsylvania Cases,’ ‘‘ New York Cases,"’ ‘‘ Massachusetts Cases,” “ Ohio 
Cases," ‘Connecticut Case,” and ‘ United States Cases." In the table of 
cases reported, the cases are given, direct and reversed, but the table does 
not show that fact. Thus, Yates v. Pim, p. 83, is reversed in the table of cases 
as “ Pim v. Yates,”’ instead of Yates, Pimv. Prefixed to the cases is a ramb- 
ling “ Introduction,” which contains a sort of digest of a large number of 
cases on the subject of warranty, We quote from it the following sentence, 
not exactly as a specimen of the whole (for the rest is rather better than this) 
but to show the author's views on a particular question. The italics are ours; 
the grammar and punctuation are his: ‘‘ The doctrines of the civil law are op- 
posed to the laws of progress and the improvement in the worldly relations 
which we sustain to each other, and rather ¢eaches progress backwards than 
forwards ; and compels the direction of our efforts for pleasure and happiness 
to that state which existed here before the expulsion of our first parents, 

“The common law accepts the situation of the fail of our first parents, and 
teaches that the backward tendency to the primitive state or condition of man 
can not be attained or reached by law, unless our reason were as clear as in 
our first ancestor before his transgression. ‘That law which accommodates itself 
best to our corrupted reason is the best fitted for the government of a commer- 
cial world and the social organization of mankind.” The clear reason of 
our first ancestor and the corrupt reason of his decendants are certainly good ; 
but it might not seem so to the believers in the theories of Mr. Darwin. Bad 
as this book is, it would still be to some extent useful, if the reader could feel 
assured that the cases which it contains have been correctly copied and 
printed; but where the other parts of the editor's duties have been done in 
such a slovenly and perfunctory manner, he can not even feel sure of this. 





—Hon. JoHN R. WELLS, one of the justices of the Supreme Judicial 


Court of Massachusetts died last week, after a severe illness, aged fifty seven, | 





CRIMINAL LAW REPORTS: Reports of Cases determined in the Federal 
and State Courts of the United States, and in the Courts of England, Ire- 
land, Canada, etc., with Notes. By N. St. JOHN GREEN, Lecturer on 
Criminal Law at the School of Law of Boston University. Vol. Il. New 
York: Published by Hurd & Houghton, Cambridge. The Riverside Press. 
1875. pp. XVI. 812. 


If we have counted correctly, this volume contains 187 cases reported in 
full. Italso contains several full reports of cases in the foot-notes. These 
cases are derived from the following sources: From 12 Cox's Criminal Cases 
(English), 15 cases; from Law Reports, 3 Queen's Bench, 1 case ; from Law 
Reports, 8 Queen’s Bench, 1 case ; from Irish Reports, 8 Common Law Series, 
2 cases; from Upper Canada, 33 Queen's Bench, 1 Case; from Upper Can- 
ada, 22 Common Pleas, 1 case; from 16 Wallace, 1 case; from 17 Wallace, 1 
case; from 18 Wallace, 2 cases; from 19 Wallace, 3 cases; from 11 Blatch- 
ford, C. C.,9 cases; from 11 Cushing, 1 case; from 110 Massachusetts, 14 
cases ; from 115 Massachusetts, 5 cases; from 53 New Hampshire, 6 cases ; 
from 54 New Hampshire, 1 case; from 55 New Hampshire, 1 case; 
from 1o Rhode Island, 4 Cases; from 39 Maryland, 2 cases; from 
44 California, 6 cases; from 45 California, 6 cases; from 46 Cali- 
fornia, 6 cases; from 47 California, 5 cases; from 61 Maine, 3 cases; 
from 62 Maine, 4 cases; from 40 Connecticut, 5 cases; from 72 Pennsylvania 
State, 1 case; from 73 Pennsylvania State, 1 case ; from 74 Pennsylvania 
State, 2 cases; from 23 Ohio State, 5 cases; from 59 Illinois, 2 cases; from - 
60 Illinois, 2 cases; from 61 Illinois, case; from 62 Illinois, 1 case; from 
63 Illinois, 1 case ; from 27 Michigan, 4 cases; from 28 Michigan, 2 cases; 
from 48 Georgia, 3 cases; from 49 Georgia, 1 case; from 36 New Jersey, 2 
cases; from 53 Missouri, 4 cases; from 54 Missouri, 3 cases; from 55 Mis- 
souri, 4 cases ; from 56 Missouri, 2 cases; from 48 Alabama, 2 cases ; from 
35 Iowa, 3 cases; from 36 Iowa, 2 cases; from 11 Kansas, 1 case; from 12 
Kansas, 1 case; from 33 Wisconsin, 1 case; from 23 Grattan, 4 cases; from 
5 West Virginia, 4 cases; from 41 Indiana, 1 case ; from 42 Indiana, 4 cases; 
from 43 Indiana, 2 cases; from 44 Indiana, 2 cases ; from 45 Indiana, 2 cases; 
from 46 Indiana, 2 cases; from 70 North Carolina, 6 cases; from 
71 North Carolina, 4 cases, These cases cover almost all the 
topics of criminal law and procedure, and embrace some of a 
guasi criminal nature, such as contempts. It is thus seen that se- 
lections have been made from 60 volumes of reports, English, Irish, 
Canadian and American. When itis stated that 90 volumes of American re- 
ports alone were published last year and embraced in the sth volume of the 
Annual United States Digest, New Series, it will be seen that Mr. Green has 
confined his selections to less than two-thirds of the reports, English, Irish, 
Canadian and American, published within the past year, while many of the 
reports from which he has made selections are represented by a single case 
only. Great and varied as is the matter embraced in this volume, if the reader 
expects to find in it all, or even the greater part of the adjudged criminal 
law reported within the year which has been reported since the publication 
of Mr. Green's first volume, he is doubtless doomed to disappointment, 
When Mr. Green issued his first volume, he believed it to be “ possible, by 
publication at about the rate of a volume a year, to keep even with, and 
in some respects in advance of, the publication of the regular series of reports, 
both in Great Britain and in this country ;" and he promised that “in future 
volumes no case which is deemed to be of even the slightest importance will 
be omitted.” In reviewing Mr. Green's first volume (1 CENT. L. J. 596), we 
predicted that this undertaking could not be carried out in one, or two, or even 
in three volumes a year. We now appeal to the present volume for a verifica- 
tion of our prediction. Let us examine more closely. The sources from 
which Mr. Green's first volume was drawn were as follows: 14 Abbott's Prac- 
tice Reports (N. S.) 2 cases; 47 Alabama, 6 cases; 27 Arkansas, 2 cases; 65 
Barbour, 2 cases; 2 Bissell, C. C., 5 cases; 10 Blatchford, C. C., 2 cases; 4 
Brewster (Phila. Com. Pleas) 1 case; 8 Bush (Kentucky) 5 cases; 43 Califor- 
nia, 8 cases; 39 Connecticut, 6 cases; 12 Cox's Criminal Cases (English) 31 
cases; 1 Deady (U. S.) 3 cases; 2 Dillon, C. C., 4 cases; 13 Florida, 3 cases ; 
47 Georgia, 5 cases; 22 Grattan (Va.), 1 case; 3 Heiskell (Tenn.), 20 cases; 
2 Houston (Del.) 1 case ; 58 Illinois, 2 cases ; 40 Indiana, 3 cases; 34 Iowa, 2 
cases; 8 Kansas, 2 cases; 9 Kansas, 3 cases; 60 Maine, 1 case; 109 Massa- 
chusetts, 6 cases ; 26 Michigan, 5 cases; 19 Minnesota, 2 cases ; 47 Mississippi, 
2 cases; 52 Missouri, 5 cases; 1 Montana, 3 cases ; 8 Nevada, 3 cases ; 52 New 
Hampshire, 3 cases ; 35 New Jersey, 2 cases; 52 New York, 1 case; 1 New 
York Supreme Court (Thompson & Cook) 1 case ; 69 North Carolina, 7 cases ; 
22 Ohio State, 7 cases ; 9 Rhode Island, 2 cases ; 69 Pennsylvania State, 1 case; 
3 South Carolina, 1 case ; 36 Texas, 8 cases ; 32 Upper Canada (Queen’s Bench) 
I case; 45 Vermont, 1 case; 4 West Virginia, 1 case. Comparing this table 
with the preceding one, it will be seen that from the following volumes of 
reports, known to have been published between the time of issue of Mr. 
Green's first and second volume, no selections have been made: 15 Abbott's 








790 CENTRAL LAW JOURNAL 


[Vol. 2, No. 49. 





Practice Reports, New Series ; 48 Alabama ; 20 Wallace; 21 Wallace; 3 and 
4 Bissell C. C.; 12 Blatehford C. C.; 9 and 1o Bush. (Ky.); 48 California 
(very recent however) ; 14 Florida (part 1, in paper covers, recent); 4, 5, 6 
and 7 Heiskell {Tenn.); 3 and 4 Houston (Del.); 64, 65, 66 and 67 Illinois; 
47 and 48 Indiana ; 37 and 38 Iowa; 10 Kansas; 63 Maine; 116 and 117 Mas- 
sachusetts ; 57, 58 and 59 Missouri; 9 Nevada; 53, 54, 55, 66,57 and 58 New 
York; 2, 3 and 4 Thompson & Cook (N. Y. Sup. Court) ; 72 North Carolina ; 
37, 38, 39 and 40 Texas; 26 Louisiana Annual (Mr. Green also omitted Louisi- 
ana in his first volume) ; 75 Pennsylvania State. Here, then, is an aggregate of 
46 volumes of American Reports which Mr. Green has either overlooked 
or intentionally pretermitted. Some of them, no doubt, have appeared so re- 
cently that it would have been impossible for him to make use of them in the 
present volume, But it is no doubt fair and liberal to say that thirty volumes, 
which might have been included, could Mr. Green have found space for them 
in thisvolume, have been omitted. This survey of the field is not made for the 
purpose of disparaging the great merits of this volume, but for the purpose of 
reminding those who purchase it that they must rot fall into the error of 
supposing that it includes more than a very small portion of the criminal cases 
reported during the period of time which it covers. If any purchase it under 
the supposition that Mr. Green has, to any considerable extent, succeeded in 
doing what he proposed to himself in the preface to his first volume, they will 
soon discover that, tested by this standard, it is far more conspicuous for what 
it lacks than for what it possesses, 

Viewing it as a volume of se/ect cases, however, it is obvious that it will 
prove an extremely useful acquisition to the library of every lawyer who prac- 
tices in criminal courts. But even viewing it in this light, we do not think it 
entirely above criticism. It would really seem, for instance, that ina volume 
which is unable to embrace more than two-thirds of the American Reports pub- 
lished during the period which it covers, and which is unable to give more 
than one or two cases from many ofthese, might profitably have omitted the 
21 English, Irish and Canadian cases, which we find'in this one. We think 
Mr. Green might also have profitably omitted the case of United States v. The 
Distillery, p. 226 ; since the limited number of attorneys who appear in this class 
of cases are generally subscribers to the federal court reports. Nor do we see 
what excuse Mr. Green can offer for republishing from Bennett and Heard’s 
Leading Criminal Cases, the case of Commonwealth v. Hart, p. 247, together 
with Mr. Heard’s note tothesame. The subject of the decision—the plead- 
ing of exceptions and provisos in statutes—is one of great interest to crim- 
inal lawyers, and Mr. Heard's note is a very valuable one; but this does not 
answer the objection that most of the lawyers who will buy this volume of Mr. 
Green's are already in possession of Bennett & Heard’s. It is duplicat- 
matter already in their libraries. It seems to us also that such cases as the fol- 
lowing might have been omitted without diminishing the value of the volume 
to the general practitioner: Com. v. Doyle, p. 261, from 110 Mass. 103, 
holding that a complaint to a trial justice, charging an offence as having been 
committed after the date of the compiaint, will be quashed, on objection taken 
after conviction and appeal, notwithstanding the Stat. of 1864, ch. 250, ? 2; State 
v Moody, p. 357,from 53 N. H. 610, holding that a selectman is a public officer 
within the meaning of a certain statute; State v. Burgdorff, p. 593, from 53 
Mo. 65, holding that certain evidence was insufficient to sustain a verdict of 
guilty of the crime of rape ; and others which might, perhaps, be named. But 
we forbear. To require perfection in a book which contains such a great 
number of excellent cases, so well reported and so clearly printed, without 
any of the padding so common in law books, would justly bring upon the 
reviewer the imputation of being over-nice, unreasonable and unkind. 

The notes in this volume are not as numerous asin the former one; but we 
find in this three or four excellent ones; among which we may meution that 
on page 215 ¢f seg., on ignorance of the law, and two others elsewhere on crim- 
inal pleading. We do not remark upon this paucity ofnotes by way of com- 
plaint, but toremind Mr. Green that his notes are always of such value and 
interest that the reader will miss them, if the quantity is diminished. 

In noting the volumes of reports which are not represented in this collec- 
tion of cases we purposely included those of the New York Court of Appeals; 
but Mr. Green tells us in his preface that the publishers of that series, who 
claim to own the copyright of it, have refused him permission to take cases 
from them—a permission which has readily been accorded to him by other own- 
ers of copyrights of reports. Without expressing any opinion as to the present 
state of the copyright laws on this question, it is alarming to think of the in- 
jury to the legal profession, and to the growth of jurisprudence which would 
result, if the owners of the copyrights of the various series of reports had 
power to prevent the cases contained in them from being reprinted in volumes 
of cases on particular subjects, and if they should conclude to exercise this 
power. Congress would be obliged, as a matter of public duty, immediately 
to change the law so as to prevent such a result. The copyright laws were 
intended to advance, and not arrest, the spread of knowledge. 


s 





Notes and Queries. 
REMOVAL OF CAUSES—ANSWER TO MR. TUCKER. 
NEBRASKA CITY, NEB., November 24th, 1875. 

EDITORS CENTRAL LAW JOURNAL :—My former note on Removal of 
Causes seems to have called out some comment. As the subject is one of in- 
terest to many practising attorneys, I may be pardoned for replying to Mr. 
Ordway's queries in your issue of Nov. rgth, and at the same time answer 
the enquiry of your Dallas, Texas, correspondent. 

An examination of the act of 1867,on Removal of Causes (Sub. 3, Sec. 
639, Rev. Stats.), will show the right of removal given by that act is allowed 
only to the ‘‘ citizen of another state,” #. ¢., to the zon-resident plaintiff or de- 
fendant, upon filing the proper affidavit, etc.; and Sec. 629 of the same chap- 
ter confers jurisdiction in original actions brought in the circuit court only in 
cases when the suit is between a citizen of the state where it is brought and 
a citizen of another state ;” while the act of 1875 requires only that the suit be 
“ between citizens of different states""—with a limitation as to the time of 
making the application for the transfer—and is an enlargement of the jurisdic- 
tion of the circuit courts, 

For instance: I think, under the act of 1875, it may be fairly argued, that 
ifa citizen of the state of Wisconsin were served with process within the 
state of Nebraska, at the suit ofa citizen of the state of Illinois, the federal 
court could have jurisdiction of the cause; and it is beyond doubt, it seems to 
me, that in the event of a suit between citizens of such states in our state 
court, when process is served within the jurisdiction of such state court, either 
party could remove it to the federal court ; whereas,'as the law was previously, 
a citizen of Wisconsin, sued in the state courtsof Nebraska by a citizen of 
Illinois, could not» remove the cause, decause that right was given to the 
foreign citizen only in the event of his being sued by one of our own citizens, 
Fortunately in this circuit (8th), we are not without a judicial construction of 
these statutes. At the November term of the circuit court, just held at 
Omaha, Hon. J. F, Dillon, Circuit Judge, ruled upon the point, holding that 
the act of 1875 was cumulative and did not repeal the act of 1867; but that 
when “ local prejudice ” is the ground of removal the cause can be trans- 
ferred any time before final trial, if the petitioner brings himself within the act. 

Judge Dillon also ruled—and this answers the enquiry of Mr. Tucker—that 
if the petition for removal under the act of 1875 were made at the frst term 
after issue joined, and after the passage of the act—which was March 3d, 
1875—at which such application could be made, it would be sufficient. He 
also held, in the case at bar, that, one term of court having passed since issue 
joined, and since the passage of the act of 1875, at which term an application 
for removal cou/d have been made, it was too late, and the cause was 
remanded. The case was identical with the one supposed by Mr. Tucker. 

These rulings were made in my hearing. I do not remember the titles of 
the cases, but can procure them if needed. 

Your comments upon my former communication meet my approval. I in- 
tended merely to combat the idea that when a party dona fide changes his resi- 
dence, he could not remove his suit to the federal court. 


Yotrs respectfully, E. F. WARREN, 


REMOVAL OF CAUSES—ANOTHER ANSWER TO MR, TUCKER, 


CINCINNATI, O., Nov. 29th, 1875. 

EDITORS CENTRAL LAW JOURNAL :—The communication from your Dal- 
las, Texas, correspondent, Mr. Tucker (anée, p. 760), has attracted my atten- 
tion, as the subject is of practical importance and almost daily application. 
As construed by our United States District Judge, the time for filing the 
petition and bond for removal under the act of March 3rd, 1875, is at or before 
the term at which the case is at final issue upon the pleadings; that is, whenso far 
as the pleadings are concerned the case is ready for trial; that it then makes 
no difference whether or not the case was continued for the convenience of 
counsel, the want of readiness of either party, or the pre-occupation of the 
court ; the application made at such subsequent time or term is too late. This 
construction appears to me to be sound, and the only one which gives any 
promise of freedom from collateral questions. It also furnishesa rule of universal 
application, and consequently can only beget uniformity in decisions. On 
the question of demurrer, which Mr. Tucker raises, I should think it should 
be answered in the affirmative. A petition and bond filed out of time 
should certainly not affect the jurisdiction of the state court over the cause, 
any more than if no petition or bond was filed, which practically is the re- 
sult of such filing out of time. It is the doing of certain things at a certain 
time which, ifso facto, invests the United States courts, and divests the state 
courts of jurisdiction. Time, therefore, becomes of the essence of the pro- 
ceeding, and if it be ignored, the proceedings should be ignored. 

J. W. J. 
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RIGHT OF ACTION WHERE MONEY HAS BEEN PAID IN CONSEQUENCE OF 
FORGED ENDORSEMENT ON LOST DRAFT—-ANSWER TOS. M. 
NEBRASKA CITY, NEB., Nov, 25th, 1875. 

EDITORS CENTRAL LAW JOURNAL :—To the enquiry of S. M.of Great 
Bend, Kansas (anée, p. 760), respecting right of action where money has been 
paid upon a forged endorsement, in your issue of Nov. 19th, I would state that 
the rule of law seems to be that if B., a banker in Massachusetts, pay a draft 
upon him drawn by A., payable to the order of C., on which C’.s endorsement 
is forged, he is liable to pay it again to the proper party, C. If the bill be to 
C. or C.’s order, the acceptor is bound to ascertain that the person so presenting 
it is the one entitled to receive payment. And if he be denied, the real owner 
of the bill may recover the amount again from the acceptor, maker or banker. 
Parsons on Notes and Bills, Vol. 2, pp. 595, 596, and cases cited. Ina suit 
against a bank for money deposited with it by plaintiff, the defendant produced 
a check upon the bank which it had paid, for the amount of the money,signed by 
the plaintiff and payable to order of C. & Co., and with the name of that firm 
forged thereon. He/d, that plaintiff was entitled 10 recover. Morgan v. Bank 
11 N. Y. 404; Graves v. Bank, 17 N. Y. 205. In the latter case it is held, that 
the drawee is bound to ascertain that the person to whom he makes payment 
is the genuine payee, or is authorized by him to receive it, and that the drawee 
has no defence if he has paid the bill to the wrong party, in good faith and for 
value, Citing 1 Hill 295; Id., 287; Story on Bills, 3 451. 

It would seem, therefore, that in the case supposed, C.’s remedy would be 
against B. ‘ Has the payee of a draft drawn by one banker upon another a 
right of action against the drawer, if the drawee refuses to accept or pay?” 
Clearly not, upon the draft. The payee’s remedy is against the drawer, if 
proper steps have bcen taken to charge him; there is no privity of contract 
between the payee and drawee ofa bill, until after acceptance. 

Yours respectfully, E, F. WARREN. 








Summary of Our Legal Exchanges. 


WEEKLY NOTES OF CASES.* 


Statute of Limitation—Agreement to Waive.—Hoffman v. Fisher; 
Supreme Court of Pennsylvania. Opinion per curian: [2 Week. Notes Cas. 
17.) Anote payable April 25, 1860, contained the words “ I also disclaim all 
limitation of whatever kind.” An action thereon having been brought June 
12, 1872, Hedd, that the agreement to waive extended the right of action for 
a second period of six years only, and at the expiration of twelve years, the 
action was barred. 


Promissory Note —Alteration — Evidence — Experts.— Fisher v. 
Hoffman ; same court. [2 Week. Notes Cas. 18.] Ina suit by payee against 
the maker's executor, the note was admitted in evidence, though over a figure 
in the date another had been written, and though the statutes of limitation 
would have barred the suit if the original figure had been correct. Evidence 
was admitted of one who saw the plaintiff offer a note of similar amount, which 
he then said he had dated the same day as the note in evidence, to the maker. 
The witness then heard the maker write, as he supposed, signing the note, 
which looked like the one in suit, Expert testimony was admitted to show that 
the body of the note and the date had been written by one person at the same 
time. He/d, that the above evidence was properly admitted. 


~ 

Set-off—Consideration—Note — Evidence.—Kessler v. Angle ; same 
court. [2 Week. Notes Cas, 23.] In a suit on a note, the defendant offered in 
evidence, as a set-off, a note made by the plaintiff to C., and by him endorsed 
to the defendant, and testitied that he had given C. his own note in payment 
therefor, to be returned by C. in case the court did not admit the set-off. There 
was evidence that C. had paid some of defendant's expenses in the suit. He/d, 
(affirming by an equally divided court the judgment of the court below), that 
the defence of set-off was not admissible. 


Evidence — Sheriff’s Sale — Subrogation.— McLellan's Appeal; 
same court, [2 Week. Notes Cas. 19.] An assignee for creditors allowed a re- 
conveyance to a debtor of the assignor of lands held by the trustee as collat- 
eral security, the value of which had been fixed by an auditor's report ; and on 
appeal therefrom to the supreme court he was surcharged for the unpaid in- 
debtedness, the amount of which, however, was not fixed by the supreme 


, court, He then offered to show before the auditors, under a subsequent ref- 


erence, that the lands were worthless, because theretofore, with other lands, 
mortgaged and sold at sheriff's sale for less than the mortgage. Hed, that 
the evidence was inadmissible (1) because offered too late; (2) because the 
auditor's report had shown the value of the lands to have exceeded the mort- 
gage upon them; and (3) because the mortgage creditors could have been com- 
pelled to resort first to the other lands covered by the same mortgage, leaving 
presumably a margin for the assignee; further, that the sum for which the 
*Philadelphia: Kay & Brother. 





lands were sold at sheriff's sale, afforded here no presumption of their 
value, 


Contracts on Sunday — Executed and Executory.—Chestnut v. 
Harbaugh e¢ a/.; same court, [2 Week, Notes Cas 37 ] A. purchased a pair of 
mules from B.,giving in payment his note drawn to B's. order, on Sunday, July 
27, 1873. On July 30, C., a credltor of B., issued an attachment, under act of 
March, 1869, against the mules in A’s. possession alleging that the sale, being 
consummated on Sunday, was void, and passed no title to A. He/d (reversing 
the judgment below), that although the contract was made on Sunday, yet 
being executed, it did not come within the provisions of the act of 22 April 
1794, and was not void. Per Gordon, J. The Sunday law does not pronounce 
such contracts void ; but because they are contra bonos mores, the law will not 
lend its aid to execute such as are executory. Where, however, they have 
been executed by the parties, the law leaves them as it finds them. In the 
present case, the contract, though immoral, is irrevocable, as the courts will 
not aid either party to its revocation, but leave him to reap the fruits of his 
own wrong. 


Measure of Damages for Land Taken—Elements of Compu- 
tation.—McTerren v. Mont Alto R. R. Co.;same court. [2 Week. Notes 
Cas. 40.] Inan action forland damages by construction of defendant's rail- 
road, evidence was admitted, on behalf of defendant, tending to show that 
plainjiff's farm land contained ore — the witness's judgment in this respect 
being strengthened by developments on adjoining properties—and that its val- 
ue as such ore land had been increased by the new railroad, toan amount ex- 
ceeding the damages. Ae/d, that the evidence was properly admitted, 


Fire Insurance—Forfeiture—Assessment—Notice—Publication 
in Newspaper—Sinking Springs Mut. Ins. Co. v. Hoff's Ex'rs ; same court, 
[2 Week. Notes Cas. 41.) A mutual fire insurance company levied, in accord- 
ance with provisions in its charter, an assessment upon its policy-holders, no- 
tice thereof being published in newspapers. Before ninety days after the assess- 
ment, centrary to a stipulation in its charter, the company forfeited the policy 
of one of its members, who had no actual notice thereof or of the assessment, 
giving notice of the resolution of forferture in the newspapers. He/d, that the 
forfeiture was premature; further, that publication ina newspaper was not 
sufficient evidence of actual notice to the plaintiff of forfeiture for the non- 
payment of an assessment. Qwse@re, whether publication in a newspaper is of 
itself sufficient notice of an assessment, 

Agreement for Insurance—Agent— Waiver—Estoppel—Notice. 
—Somerset Co. Mut. Fire Ins. Co. v. May's Ex’r ; same court [2 Week. Notes 
Cas. 43.] A., the agent, secretary and director of a mutual Insurance com- 
pany, took the application for insurance, premium note, and note of hand for 
cash premium, of B., promising to notify him if the application was rejected, 
and in that case, to return the note of hand. A by-law of the company re- 
quired the approval of two directors to every application. B.'s application 
was rejected by two directors, of whom A. wasone. B. received no notice of 
the rejection of his application until after the premises were burned, seven 
months after application was made, He/d, by an eqully divided court (affirming 
the judgment below),that the plaintiff could recover against the company upon 
the agreement to insure. 

Executed Contract void for Fraud—Jury — Lumber Trade 
Usage.—Payne ef a/. v. Lloyd e¢ a/.; same court. [2 Week. Notes Cas. 45.] 
A., having sold lumber to B., induced him to have it‘ scaled * by C., without 
informing him that C. had already scaled more than half of it. A note wasgiven 
by B. to A. in payment, upon the basigof C.'s “‘scale,"’ which B. subsequently 
refused to pay, because of a deficiency in the quantity of lumber received ; 
Heid, that, in the abcence of proof of fraud by A., B. was bound by C.’s 
measurement. 

INTERNAL REVENUE RECORD.* 

Statutes Repealed by Implication—Liability of Sureties on 
Assistant Treasurer’s Bond.— United States v. Cheeseman ef a/.; United 
States Circuit Court, California. Opinion by Sawyer, C.J. [21 Int. Rev, 
Rec. 340.] 1. When astatute revising another act embraces the entire sub- 
ject-matter of the prior act, with additional provisions, it must be regarded as 
a substitute for, and as repealing such prioract. 2. The act of Congress of 
June 30, 1864, to provide internal revenue, etc., (13 Stat., 296-7), embraces 
the entire subject-matter of section 2of the act of December 25, 1862 (12 Stat, 
632), and repeals the latter section. 3. The liabilities of sureties are strictis- 
simi juris, and can not be extended beyond the reasonable necessary import 
of the language of the bond. 4. Subsequent to the passage of the act of Con- 
gress of June 30, 1864, to provide internal revenue, etc. (13 Stat. 223), the 
assistant treasurer of the United States and treasurer of the branch mint at 
San Francisco, gave an official bond in pursuance of sections 6 and 7 of the act 
of August 6, 1846, to provide for the reorganization of the treasury, etc., (9 
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Stat, 60), and conditioned in the language of said sections ; also referring to the 
act of May 23, 1850, providing for a bullion fund (Ib. 436), but not contain- 
ing the conditions prescribed for stamp agents’ bonds by section 170 of the 
said act of June 30, 1864, and not making any reference to said act or duties; 
which bond was accepted by the secretary of the treasury: -He/d, that the 
sureties on said bond, given as assistant treasurer and treasurer of the branch 
mint, are not liable for any default of their principal, occurring in the per- 
formance of the duties of stamp agent in pursuance of the provisions of said 
section 170 of said act of June 30, 1864. 
AMERICAN LAW RECORD,* 

Premiums--Rights of Parties—Specific Performance of Insur- 
ance Contract.—Union Cent. Life Ins. Co. v. Poettker and Wife; Su- 
perior Court of Cincinnati. Opinion by Yaple, J. (4 Am. L. Rec. 109). 1. 
Ordinarily, the insurer of a life, contracts to insure during the whole period 
of life, in consideration of the payment by the insured to the insurer, at spec- 
ified periods of time, of a stipulated premium, which premium remains at the 
same fixed rate, notwithstanding the increase in age of the insured, or of his 
contracting permanent disease, or suffering accident, materially shortening his 
chances of life.” The insurer can not compel the insured to pay the stipulated 
premium to continue the risk from year to year, but has a remedy in the right 
to retain as forfeited all previous premiums paid; but the insured has the 
right to compel the insurer to receive each premium as it becomes due, and 
continue the risk during the insured’s life, unless the insurer quits business 
and goes into liquidation, which it has the right tv do, making equitable com- 
pensation to the insured for the premiums he has paid, and he making due 
compensation to the insurer for the time the risk was carried. 2. Where an 
insurance company does not go into liquidation, but continues in the business 
of life insurance, and wrongfully refuses to continue its risk upon the life of 
one it has insured, the insured may tender his premiumsas they become due, 
keep such tenders good, and compel the insurer to specifically perform the 
contract of insurance, or he may sue the insurer for damages and recover, at 
least, the amounts of the several premiums he has paid, with interest, and 
the insurer will not be entitled to deduct anything for the time the risk was 
carried, as the insurer breaks the contract after only part performance, and 
will be entitled to nothing for such part performance; and, if the insured, af- 
ter the risk was taken, has met with an accident, or has lost his health, so that 
he can not obtain insurance in another company equally as good as the first 
and upon the same terms, or can obtain insurance in none, he may recover, 
in such case, full damages from his insurer, though such damages exceed the 
amount of the premiums paid, with interest, but are not greater than the sum 
in which he was insured, Any other rule would enable life insurance com- 
panies to terminate their risks whanever it might become their interest to do 
so, and gain money in hand by so doing. 

UNREPORTED DECISION. 

Ejectment, defence in-- Pleading—Estoppel-—-District Attorney 
—Assistant Counsel—Pleading by County, how subscribed.— 
Moreland v. Marion County. United States Circuit Court, Oregon. Opin- 
ion by Deady, J. 1. Inan action of ejectment the defence may consist of either 
a denial of the plaintiff's right to recover by controverting any or all of the 
material allegations of the complaint, or of an averment or plea of such an 
estate in the premises, or license or right to the possession thereof in the de- 
fendant, as is inconsistent with a present right of possession in the plaintiff, or 
both Or. Civ. Code, ? 316. 2. The statement of new matter in the answer 
must be “ concise” and it must constitute a ‘‘ defence "’ to the action, and like 
the statement in the complaint of “ the dgcts constituting the cause of action,” 
it must be limited to the ultimate facts of such defence, and should not con- 
tain the evidence of them. 3. A defence which states in detail the circum- 
stances by which it is claimed that a dedication of the premises was made to 
the defendant to certain public uses, is irrelevant as a pleading ; it should have 
alleged a right of possession in the defendant, in pursuance of dedication, for 
the purposes and time claimed as prescribed by statute. Or. Civ. Code, % 
316. 4. Facts stated in a defence do not amount to an estoppel, unless 
pleaded a$ such. 5. A plea of estoppel must allege that the plaintiff ought to 
be precluded from showing some fact or matter stated in the complaint, to 
which the estoppel is interposed, because of some other fact or matter alleged 
in the plea, which constitutes the estoppel. 6. A district attorney, by virtue 
of his office, is the attorney for the several counties in his district, and as such 
must prosecute or defend all actions to which any of such counties may be a 
party, without reference to the locality of the court in which they may be 
pending. 7. The county court may employ counsel to assist the district attor- 
ney in the prosecution or defence of a particular action, but the district attor- 
ney is entitled to control the proceedings in court, and the county can not 
appear by any other attotney. 8. If the pleading of a county is not sub- 
scribed by the proper district attorney, it is not duly subscribed and may be 
stricken out of the case. Or. Civ. Code, 33 79, 103. 


Legal News and Notes. 


—A TELEGRAM in the papers of last Tuesday morning announced that 
Charles O'Conor, Esq., of New York, was dead. The report was after- 
wards contradicted. On Wednesday his illness was pronounced to be due to 
paralysis of the stomach, and his fate as yet remains undecided. 


—ON LAST Saturday morning, died, at his residence in St. Louis, the Hon. 
Fidelio C, Sharp, of the law firm of Sharp & Broadhead. A meeting of the 
St. Louis Bar was held on the monday following in circuit court-room No. 3, 
to take action on his death. Ex-Governor Trusten Polk was called to the 
chair. Then followed amost impressive scene, as one after another of the 
oldest members of the fraternity testified to the ability, learning, and charac- 
ter of their departed friend. The eulogists seemed to vie with each other in 
extolling the worth of the deceased, and all felt that he merited the highest 
approbation. In nobility of character, in earnestness of purpose, in all that 
makes the man, Mr. Sharp had, in truth, no superiors; in fidelity to duty, in 
legal acumen, and in well directed and persistent effort, he had few, if any, 
equals. It were in vain to attempt a just portraitureof the man and lawyer; 
his life and his deeds are his credentials, and speak for him what his modesty 
would never have permitted his tongue to express. The West has lost in his 
death one of its best men, the St. Louis bar one of its ablest members, The 
funeral took place last Wednesday. “The courts were closed, and the corse 
was followed to the grave by the best of those who remain. 


—THE FOLLOWING important decision was rendered at Indianapolis since 
our last issue. Judge Gresham in the United States District Court, disposed 
of the application of trustees of the first mortgage bond-holders of the Indi- 
auapolis, Cincinnati and Lafayette Railroad, against the Lafayette, Muncie 
and Bioomington Railroad Company, to enjoin the latter company from run- 
ning their track over the road-bed of the I.,C. and L The L., M. and B. 
Co., having completed its lines east and west of Lafayette, proposed to con- 
nect the line at that city by running over the road-bed of the I., C. and L., 
with the track east of the track of the latter, and between it and the station 
baggage-room and the hotel of the I., C. and L. at the junction where the 
transfers are made to and from the Toledo, Wabash and Western. The prin- 
cipal question was whether the ground condemned and in use by a railroad 
company could be taken and condemned by another railroadcompany. The 
judge decided that under the statute of Indiana such a second condemnation 
could be made where the public interests required it, and that the only ground 
on which a court of equity could interfere in such a case would be when the 
power to condem is wantonly abused. The injunction was refused. 


—JOHN WILLIAM WALLACE, Esq., so long and favorably known as the 
reporter of the United States Supreme Court, has resigned his position, and 
goes out of office upon the completion of his forthcoming volume—the twenty- 
second. His successor is Hon, William T. Otto, Mr. Otto is a native of 
Philadelphia, and a graduate of the University of Pennsylvania. It is note- 
worthy that he was a classmate of Mr. Wallace, his predecessor. On com- 
pleting his law studies, Mr. Otto went to Indiana, and soon after his arrival 
he was appointed to a chair in the University of the state. He subsequently 
filled a judicial office there. Upon the election of Mr. Lincoln, he was ap- 
pointed assistant secretary of the interior at Washington, discharging at times 
nearly all the duties of his superior’s office. A few years ago, President Grant 
transferred him to the commission of Spanish claims, where he remained until 
chosen as reporter. He is spoken of as a man of clear, strong intellect, large 
judicial experience, firm independence, gentlemanly bearing, and an upright 
character, to which may be joined a genial disposition and exceptional ca- 
pacity for labor. He will need such qualities to assist him in faithfully re- 
porting the work of a court that sits eight months in each year and has no idle 
time, The Legal Gazette looks on this appointment with justifiable pride, as 
Mr. Otto is the fifth supreme court reporter taken from Pennsylvania, and the 
fourth from Philadelphia. Alexander J. Dallas was the first, Richard Peters 
the second, Mr. Jeremiah S. Black, not of the city, the third,and Mr. Wal- 
lace the fourth. We wish Mr. Otto all possible success, as his success is our 
gain, and trust he will be able, in discharging his duties, to meet the approba- 
ion of the bar as well as of the bench, amatter not easily attainable. We learn 
that Mr. Albert G. Browne, Jr., recently state reporter of Massachusetts, was a 
candidate for the office vacated by Mr. Waliace. Our readers will no doubt re- 
member a long article in a late number of Harper's Weekly, in which Mr. 
Browne gained for himself much notoriety and no slight censure because of 
his brilliant exposition of the New York rings, and his caustic criticism of the 
New Youk Court of Appeals. A private letter from Washington (says the 
Albany Law Journal), states that Mr. Browne at one time seemed certain of 
being appointed United States Supreme Court reporter, but that he lost the 
appointment “ because the judges concluded that his appointment might be 
construed into an approval of his attacks upon your [the New York] Court 
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